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. At the very outset it is stated that without prejudice to our right to defend all the claims




7. Tt is submitted that complaint is not filed by the authorized person of the company hence the
complaint is not tenable in'the eye of law and hence liable to be dismissed on this ground.
3. It is respectfully submitted that. complainant is an industrial consumer of MSEDCL having
connection No.251019050680 . The said connection was released on dtd 20/07/2009. It is bring
to your kind notice while releasing the said supply consumer had neither disputed about work
done nor payment made against said connection.
4. Tt is most importantly noted that consumer had never disputed about infrastructure work cost
till 2018. Even consumer had not showed its protest against said work in whatsoever nature. This
shows that, consumer has willingly carried out said infrastructure work without any protest.
5. That the present complaint is vexatious and filed without any just and lawful ground. The
complaint is filed after lapse of 10 years period and only a afterthought.
6. It is bring to your kind notice that, The MERC in case No. 82 of 2006 & 56 of 20607 is
dealing with issue of refund of ORC, SLC etc. recovered during the period from 08™ Sept,
2006 to 30™ April, 2007. The matter before Hon’ble Supreme Court in Civil Appeal No.
4305 of 2007 and stay order to refund is in respect of recovery of SLC charges during above
period only. In the present matter complainant /consumer is asking for cost of DDF
infrastructure which was not part of supreme courts order. Therefore the citing of pendency
of supreme court matter for enhancement of limitation and also ratio laid down in supreme courts
case can not be squarely made applicable in the present matter. Both matters are distinguishable.
The major points of ditferences between two matters are

(a) Matter before Hon'ble Supreme Court was dealing with specific period only, whereas

present matter has no such binding

(b) Stay order granted by Hon’ble Supreme Court only for specific period for refund of ORC.
SLC ete.

(c) Refund of DDF infrastructure cost was not the subject matter before the supreme court.

This shows that. current matter and the matter before Hon’ble Supreme Court has no
relevance.
7. Complainant / Consumer has also quoted circulars issued by MSEDCL. In furtherance of
same, it is bring to your kind notice that, said circulars also speak about specific period of retund
to be given in r/o SL.C, ORC and meter charges. With aforesaid discussion it is very much crystal
clear that, present matter and matter before supreme court are very much distinct. Therefore. it
also becomes clear that, consumer’s aversion for waiting till finalization of Hon. Supreme Court
decision for filling present grievance becomes baseless and limitation claimed by the consumer
does not hold any water.
8. As per SOP 2014 DDF id defined as—
« Pedicated distribution facilities ” means such facilities, not including a service line.
forming part of the distribution system of the Distribution Licensee which are clearly and
solely dedicated to the supply of electricity to a single consumer or a group of consumers on
the same premises or contiguous premises ;

The said definition clearly inclusive of Single Consumer or Group of Consumers on the
same premises or contiguous premises. This definition make very much clear that, even there
are more than one consumer on feeder, it will be treated as DDF. Also it is pertinent to note
that, quality of supply is not disputed by the consumer.
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9. That, as per MERC Supply Code,2005

3.3 Recovery of expenses for giving supply

3.3.] The Distribution Licensee shall recover the expenses referred to in Regulation
3.2(a) above, in accordance with the principles contained in this Regulation 3.3 and
based on the rates contained in the schedule of charges approved by the Commission
under Regulation 18:Provided that the Distribution Licensee may, with the approval of
the Commission, in case of any category of consumers, recover such expenses on the basis
of an average or normative rate for providing the electric line or electrical plant for the
purpose of giving supply.

3.3.2 Where the provision of supply to an applicant entails works of laying of service line
from the distributing main to the applicant’s premises, the Distribution Licensee shall be
authorized to recover all expenses reasonably incurred on such works from the applicant,
based on the schedule of charges approved by the Commission under Regulation 18:

Provided that the Distribution Licensee shall be entitled to use such service-line
to supply electricity to any other person, notwithstanding that all expenses reasonably
incurred have been recovered in accordance with this Regulation 3.3.2, except if such
supply is detrimental to the supply to the consumer already connected therewith.

3.3.3 Where the provision of supply to an applicant entails works of installation of
Dedicated distribution facilities, the Distribution Licensee shall be authorized to recover
all expenses reasonably incurred on such works from the applicant, based on the
schedule of charges approved by the Commission under Regulation 18.

3.3.4 Where the provision of supply to an applicant entails works, not being works
referred to in Regulation 3.3.2 or Regulation 3.3.3 above, for augmentation of the
distribution system, the Distribution Licensee shall be authorized to recover from the
applicant such proportion of the expenses reasonably incurred on such works as the
load applied for bears to the incremental capacity that will be created by augmentation
of the distribution system:

Provided that where the load applied for does not exceed 25 per cent of the capacity that
will be created by augmentation of the distribution system, the Distribution Licensee shall
not be entitled to recover any expenses under this Regulation 3.3.4:

Provided further that any dispute with regard to the need for and extent of augmentation
of the distribution system under this Regulation 3.3.4 shall be determined in accordance
with the procedure set out in the Consumer Grievance Redressal Regulations.

3.3.8 Where the Distribution Licensee permits an applicant to carry out works
under this Regulation 3.3 through a Licensed Electrical Contractor, the
Distribution Licensee shall not be entitled to recover expenses relating to such
portion of works so carried out by the applicant:




s D

Provided however the Distribution Licensee shall not be entitled to recover, from
the applicant, charges for supervision undertaken by the Distribution Licensee, at
such rate, as may be approved in the schedule of charges under Regulation 18, not
exceeding 15 per cent of the cost of labour that would have been employed by the
Distribution Licensee in carrying out such works.

10. Regulation 3.3.8 provides the option to the consumer with the permission of licensee to carry
out the work through licensed electrical contractor and in that case licensee is allowed to recover
the supervision charges not exceeding the 15 % cost of labour. In the present case applicant has
suo moto exercised the option for carrying the work of infrastructure and MSEDCL recovered
1.3 supervision charges as allowed by the MERC as per schedule of charges. In view of the
provision the complainant has applied for the supply under DDF scheme suo moto and submitted
consent of DDF and hence the complainant was not entitled the refund of expenses incurred for
carry out work as per estimate.

Consumer had willingly carried out the said work through the licensed electrical contractor
due to its urgency therefore applicant consumer is not entitled a right to claim the refund of
amount incurred on infrastructure.

11. Limitation

The claim of the complainant company is time barred and beyond limitation. As per Clause 6.6 of
Consumer Grievance Redressal Forum & Electricity Ombudsman Regulations, 2006, provides
that forum shall not admit any grievance unless it is filed within 2 years from the date on which
the cause of action has arisen. Therefore, in view of the above mentioned clause claim of the
consumer company is not maintainable.

That. the complainant in present case need not necessary to wait till the decision dtd.10.11.2016
of Supreme Court in Civil Appeal No0.4305 of 2007.

That. after the dismissal of Civil Appeal in Supreme Court, the MSEDCL has issued various
circnlar in Comipliance of the order of Hon’ble MERC in case No.82 of 2006.The case of
complainant was neither covered in said period i.e.20.01.2005 to 20.05.2008 nor has complainant
produced the receipt of deposit under head of ORC/SLC etc of above period. It is pertinent to
note that. issue involved before Hon’ble Supreme Court and issue involved in present matter are
totally different. In matter before Hon’ble Supreme Court cost refund of infrastructure cost was
only limited for certain period only ie from 20.01.2005 to 20.05.2008. Also matter before
Hon’ble Supreme Court was pertaining to refund of ORC . SLC ete. Therefore .by any stretch of
imagination decision passed by Hon'ble Supreme Court in Civil Appeal No.4305 of 2007 cannot
be made applicable to present matter.

As the matter before Supreme Court and present matter are different consumer cannot be allowed
to take shield or defense of the same to cover limitation period.

Further. as per 3.3.3 & 3.3.4 & 3.3.8 of Supply Code, the complainant was liable for expenses for
DDF. Hence complainant was not liable for any refund at all.
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Consumer was given sanctioned letter bearing no 5703 dated 18/07/2008 and further given
sanctioned on vide letter 3372 dated 22/05/2009. 1t is pertinent to note that consumer has not
raised a single objection at the time of sanction or release of said connection. The cause of action
arose at 2008 an 2009 respectively. However, consumer was not vigilant and didn’t raised any
dispute about the said issue of refund. Now after expiry of more than 9 to 10 years of cause of
action consumer cannot claim refund as it is barred by Clause 6.6 of Consumer Grievance
Redressal Forum & Electricity Ombudsman Regulations, 2006 which clearly states that

complaint to be filed within 2 years from the date on which the cause of action has arisen.

In the support of above mentioned contentions of point of limitation MSEDCL relies on recent
decision passed in Writ Petitions No 6859-62 of 2018 ( MSEDCL vs Javahar Shetkari Sahkari
Sut Girani Ltd) by High Court Bombay. Aurangabad Bench dated 21 August 2018. The highlight
of said order is reproduced below

42. T have concluded on the basis of the specific facts of these cases that once the FAC Bill is
raised by the Company and the said amount has to be deposited by the consumer 10 avoid
disconnection of the electricity supply, the consumer cannot pretend that he was not aware of the
cause of action. As such and in order to ensure that Section 42(5) r/w Regulation 6.2, 6.4, 6.0
and 6.7 coexist harmoniously, 1 am of the view that the consumer has to approach the Cell with
promptitude and within the period of 2 years so as to ensure a quick decision on his
representation. After two months of the pendency of such representation, the consumer should
promptly approach the Forum before the expiry of two years from the date of the cause of action.

43. If I accept the contention of the Consumer that the Cell can be approached anytime beyond 2
years or 5/10 years, it means that Regulation 6.4 will render Regulation 6.6 and Section 45(5)
ineffective. By holding that the litigation Jjourney must reach Stage 3 (Forum) within 2 years.
would render a harmonious interpretation. This would avoid a
conclusion that Regulation 6.4 is inconsistent with Regulation 6.6 and both these provisions can
therefore coexist harmoniously.

12. Jurisdiction

It is submitted that a “Consumer Grievance” contemplated under the regulation is a basically
complaint about fault or inadequacy in quality of performance of the licensee. The grievance
raised by the appellant is not within the corners of grievance as defined in the regulation. so
complaint is liable to be dismissed. Hon. Bombay High Court Nagpur bench in W.P.No.
2031/2011 (MSEDCL V/s. M/s.Kaygaon Paper Mills Ltd.) while dealing with the issue "as 10
refund of amourt’ can be called grievance or not, has held that the dispute between the parties is
of civil nature and would not be covered by the term grievance and finally held that the CGRF
which has passed the impugned order apparently did not have jurisdiction to entertain a
complaint of this nature.
13. It is submitted that Hon.Commission in Case No.346 of 2018 observed that existing
provisions relating to DDF are sufficient as regards the prayer for treating DDF investment as
non refundable by MSEDCL and finally held that DDF facility are refundable only at the time of
permanent disconnection of consumer and that too at depreciated value of the asset .

14. Recently Hon'ble Ombudsman in Representation No 189 to 191 of 2018 has rejected the
similar type of complaint regarding the refund of DDF amount claimed by consumer on
limitation ground on the basis of aforesaid judgement of Hon’ble Bombay High Court (Copy
enclosed herewith) DRESSAL Fo
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Thus it is held that when a special statute presecribes a certain period of limitation for
filling a particular application there under and provides in clear terms that such period on
sufficient cause being shown may be extended, in the maximum only upto a specified time
limit and no further then the Tribunal concerned has no jurisdiction to treat within limitation
an application filed before it beyond such maximum time limit specified in the statute
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If I accept the contention of the Consumer that the Cell can be approached anytime
beyond 3 years or /%o yearts.it means that Regulations &.% will render Regulation %.5 and
Section w4(4) meffective By holding that the litgation journey must reach Stage 3 (Forum)
within 3 years, would render a harmonious interpretation. This would avoid a conclusion that
Regulation &.% is inconsistent with Regulation .5 and both these provisions can therefore
coexist harmoniously.
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