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R0/0%/302¢ AT WYMo STUAT 003 TAT FHotH L& =T
Fama Afay FuRor emewr (final assement order)sSSEoaTd
3T, T TShRERTE T&T UShaT &. LR\9\9o/- Tashl IR 3TIRSM
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o ([aNaY [N ()
Hel[II0T 3&d  TAHIHTE [FHIH h.&.¢ AT WJITIAR AT

LT Il b AhTERTS HaATIEIel W-g101 ATHSR ShudTa 9y 3.

St .. <= ToT At qoaT g, darae
Tiaa / HEHRT AT areget
DIGIE ) A,
HIHUT TRHSA HHUT TRHSA

Dissenting Opinion

I, Suhas Bhalchandra Mainkar, Member (CPO) is not in agreement with
the issues framed and the decision given by my two learned colleagues and

therefore I am giving my dissenting opinion as follows:-
Grievance in Brief: The user Shri .Swapnil S. Salvi has submitted the
grievance in Form A on 18/08/2018. The details of his grievance is

reproduced as below:-

Q)UTEHT HTa:- oft. geiter alimrm Hresd, ()

St TeteT ISR Aesdl! (STRehaT)
Q)UTEHTAT UT:- 3%, Tpael, L3RR, WRAR T, TR

5. ¥QUELR, HATE 7. RRLULRE3IEE
3)diST ST AUIier AT UTEh HHiwh:-

FTAT (UT.55.2008024 934

TTHTESh ST9X- Y0 T2, TTHTEh ollee
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TR Hed AT AT =T AT ST

TSI
3) 23IR, WRHER TS, TN I Wil Bleet 3T, f. R3/0R/0%0 ISt X vy,
TRTEaRoT AT e fett o fost Fa™ k003 o ot R& ST HIgieR AehR Agaet. adt
el A TEhR STHT ST Hl 3o =1TerdTd J18 HIIITETe! faar id 318, aRIel SRoTH
AT oiST YRAST Wl RO STl 37, T SRl WerAH Ht 112 gieel e

& 3T 3R

a

) [g.08/03/30%¢ TS HEIlGeRUTE SATURRY T W oAl o Hresi-eh Hie a5 Hl &
e 3TE, 3T T Wil AR AT

[) srerrereier dehii= MU SIoaTamel a1 Heiehe shotell dshi |, STEIAT for Fammdior

HAY &.4 AT STER el 3R,

[k :

1) Herfaaor FYRoT Tiyer-ar fEeiet fostaiel Sehaeeiv e & =19,
F)fS. 0%/0¢/302¢ Tt TN RN WEId FRUATH AT T Ta.
0z w0 SRiermme: 3. 300/- T SR ANTAT. =T AHROT

THesTar.

qufyTer Arfea:-

?) 7. 08/03/30%¢ ST Tl AR 22.00 T 2830 TGS Werdeh ANl o TH
HEGR! BieeT HeA 3ol o HIgdT HIUTECT oge S 91e] 3Ted? 318 foamet. Area
AT SRR ST FiRTde!. ©esd H 79 &R Tedl. HIeEl

Rl Hifedt 7 HAT TElaeRoT o HHR! O fhamaed BRet 9 3he fdwe Ui
AT, Tl Ui fohalT 31 STeTegR SRt e &R .

AT Bt HYH Teh aT SR STeledl i Heten ©ie wegear Totel
gicil. TATe PSATE! Tehrell U7 Hifed! =1 ST Feredeh  STar I STHTHE e 3T
A T o foT Fam R003 o FHeTH 2% THR AT ART Xl 378 379 T TR ohe
T Y HAT F3eATE! TRl T 7 3ot e et
R) 3. 0¢/o3/R0%¢ ST WA AR 2R.00 T ¢R.30 TN U HeAl Ferzdeh i
AT ®F STl T Holl SAfciis FESRI AR A Jeraary Seltaet 3R 3T
FitTeret. T T Y= el o WiRTdel l, W SHRetar aTiR Hd gl g STHeary
30T I3 W Hee TSN, U7 T FiRTer i, 3T T TEUR,
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T T o 9, 3 Sietedrer =t fqgd FReT gem Hea e, 3 Rfaet w5, o
U0} § IR e[ FHReTeh Aieihe |IRT .

3) T3 2/03/R0%¢ Tel AR FEFRT SIAT A HFT U 3. W&o (order of
provisional assessment) & Teh |re o7 37TeA.

%) 3. RQ/08/0%¢ ST WHS! L0 =T YR TeTAF AT o Uk HHART 3Tt
3T TR I TS STUATE et fSotl. Teelid  STTehl-TiT O GiRTdet i, Ao
HieX FIEuard FHRUT folEia @uTd o o HieX 33 ST 907 a9 7 Sl o R g
ik

W) f2.30/08/30%¢ TS HHIAT HI ATARET FEBR] ANTIAT I HRTAATHS Teh T
ot SAmeR TUR hol i Sl hIaTe! HISATERGl gl 3¢ of ael | 003 =
STETH hTal. TIRT GHR R.00 =T AT TR0 o T HHARN T U3 TS
aret (Order of final assessment) Sg . 0/0%/30%¢ 379N Bl

&) 13, 03/09/0%¢ TS TS Hl U U et & Wiffiae! i, 90T HAd

A AT & ShTaS eI 3TE.

V) f&. ou/ole/R0%¢ ST FRITAARUTRS 8. 03/0l9/302¢ =T TAMET WY T HFTUM=

TR STl 6 Tl Fal- R slieT he 30T U e

¢) &, 2/0w/R08¢ s TETRUTHE f&. 0&/03/R0%¢ o [Jetean Uremen qufvr

ST 315 ahedl.

R) T5.23/010/R02¢ ST fagye feTer SraTerd 3% ST i He ddell o SIYet 91el

e BTSN & Tt Shedt. et stteshr-ait illkos 3o saet & o feaan smorma

THastaal 3T FifTde.

%0) 13.26/019/30%¢ ST FURT R.00 =T HARTH HETECRUTET Ush HHAR! THT B3+

3TTAT. HeATRTe3! GHR ¥ .00 =T ST A foryd fHikerss At We Saett. deet i des

e e RO ST 3TTUeT IRIA 6 TS Iehd ATl 3T FifiTaet.

2?) f8.R0/010/308¢ TSt forge fikeTer aiwere U HifgdaaT wuMH o |y [

2R) . u/0\9/R08¢ TSI TaRERT THRIHRT AT AT HeTeldRuT T Ueh U ot S
TeY 3 [eeam e |t 31TUet SHEel &% YTehd AT8l. 319 JiffTdet.

3ffeT e Y

23) T W/oww/R0%¢ STt Hed HEATAT ST TehR Rl hellehs, Tehik Hamume

37T e
%) 8. 20/0¢/R0%¢ ST FURT R.u¢ A HerTs ANTAT 9 1 TeETfreRoTe HHAR
AT Tt qRefel Weld v A2 e

?) AT &M Ro0¢ =T SHTH REURT SRR AT 0 TR & g
SRR 30 fSTHT=AT 11T 301 TERRE 3. TR HaATId SATeRT-AT Frar qror
T AT JTH TR . 22¢\0 5. j0/0%/08¢ T FIEAT T A oAl 30/08/08¢ ISA
SSTIEUT ST
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R) HI. 3T AT 3. R2.0%.R004 T 3. 3634/2]]Y WIEAIeT FATEET il
The right to raise additional bills stand lost by the appellant for its failure

to proceed in accordance with sec. 26(6) of the Electricity Act 1910 "<t
RIS TeRTeTen T9-a1 hael WY e Tt 3o I ! eRelel dcl € HIgdl

OIS YT AN UG Tehel.

3) HLEHITE AR FA! 7. R8/0%/R09 ST T . Wu/R0%E, TN W 003 T
FeTH LRE T ST hieeiel SSTalet g ohel ShRUT iTaH TR 8T Yo feary SRR feem
T UTEHTCA dioT a0 003 T Herq LR AT 3Tavia MU UHhRI Jidshs 3TTTet
AT ST T

%) TFREROT SRIPRT F 5. R0/0%/R08¢ AT 3 SR Shetel! IO IE Tal.

W) 3. 20/0¢/R02¢ TaSTIRERT WEld AT AT T =Ta.
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Shri Swapnil Shamsundar Salvi (User: Consumer N0.210010152725), having
received Final Assessment Order dated 20.4.2018 under Sec.126 on
30.06.2018 could not file appeal under Sec 127 with AA (Appellate
Authority) and notice dated 9.8.2018 of MSEDCL under Sec.56 (for either
nonpayment of assessed amount or not filing appeal under Sec.127 )
threatening to disconnect electricity supply , has approached CGRF on
18.8.2018 in Schedule A and has requested a) to quash the FAO(Final
Assessment Order) and the Bill for Rs.52770/- b) to reimburse Rs.300/-
towards expenses and C) to set aside the notice of disconnection received by
him on 10.8.2018.
He has submitted that the Grievance is placed before the Forum as per
provisions of Reg.6.5 of MERC Regulation of CGRF.
He has also prayed for interim relief by prohibiting MSEDCL to disconnect the
electricity supply till final disposal of his grievance by the Forum.

Forum View in preliminary hearing:

Considering the fact that there is threat to disconnect the supply after expiry of
notice period, it was felt necessary to hear both parties on the point of interim
relief sought by the user. Therefore both the parties were heard on 29.8.2018.
User himself was present and on behalf of D.L., Mr. Gawade, AEE and Mr.
Modak AE were present.

User narrated his case on the lines of the points raised in his written application
and prayed for interim relief i.e. restraining MSEDCL from disconnecting
supply till final disposal of his complaint. He also said he first time met
Secretary, CGRF on 16.8.2018 to file the grievance before CGRF,who( said
was having no charge)asked him to submit to Zonal office and accordingly the
complaint in Sch. A with enclosures was submitted to zonal office under
proper acknowledgement on 18.08.2018. He further added that no
acknowledgement by CGRF was given to him hence he visited CGRF on
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28.08.2018 morning to enquire about status of his complaint. He was told
nothing has been decided yet.

In the evening he received telephone from CGRF that the hearing is scheduled
on 29.8.2018 at 11 a.m. and he was requested to remain present.

During the preliminary hearing, MSEDCL official Mr. Gawade AEE told this
Is a case of unauthorized use of electricity under sec. 126 and Forum has no
jurisdiction. Inspection was done on 6.3.2018. Provisional Assessment Order
was served on 12.3.2018 and the FAO was sent by Regd. post to Consumer but
returned undelivered as the consumer expired. This was confirmed to user in
reply to his letter dated 5.7.2018 and he was requested to pay Rs.52770/- to
MSEDCL or file appeal by paying half of the amount. Even he should have
filed appeal within 30 days from the date of actual receipt of FAO on
30.6.2018. So there is no violation of law. And the user has neither filed
appeal by paying half the amount nor paid the assessed amount as per FAO
and therefore the notice dated 9.8.2018 has been issued. Provisions of Sec.126
and 127 were read before the bench by Member and it was pointed out that
serving of FAO within 30 days of date of service of provisional order was
mandatory and appeal had to be preferred within 30 days from the date of order
of Final Assessment. MSEDCL official them admitted that there was delay in
issuing and serving FAO.

Consumer deposed that he was not able to file appeal as the FAO was passed
on 20.4.2018 i.e. not within 30 days from the date of service of provisional
assessment order of 12.3.2018 and was served on him on 30.6.2018 only after
his representative enquired about inclusion of FAO amount in bill dated
14/06/2018 and therefore whole action under sec.126 is null and void and the
consumer is not liable to pay anything and the notice deserves to be quashed
and the demand of Rs.52770/- needs to be set aside. He referred his letter dated
20.7.2018 to Electrical Inspector and also a letter dated 25.7.2018 to AEE with
a copy of the said letter to Division, zonal office and the electrical Inspector
under proper acknowledgement, confirming the fact that the appellate authority
had declined to accept his appeal.

On asking whether he is going to High Court, he replied that he has not
decided yet as the cost is a deterrent factor.

AEE deposed that no electricity connection would be disconnected as the
matter has been referred to IGRC and CGRF. He reiterated that no action of
disconnection of supply would be taken till final disposal of the complaint by
CGRF.

It was then decided that the copy of the complaint along with enclosures be
sent to MSEDCL calling for their say in the matter and the copy of the same
should be provided to consumer to submit his counter say. The matter would
be decided in next hearing the date of which would be conveyed to parties.

The MSEDCL filed its say dated 07/09/2018 on 10.9.2018 in response to
Forum’s letter dated 29.08.2018.

Say of MSEDCL.:

MSEDCL stated in its say that Shri. Swapnil Shamsundar Salvi has, on the
basis of spot inspection report filed by its branch office Ratnagiri Urban,
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indulged in unauthorized use of electricity from Electricity Connection
N0.210010152725 which is in the name of Sunil Sakharam Salvi. The user was
served provisional assessment order on 12.3.2018 for consumption of 3280
Units during the period from July 2017 to March 2018 amounting to
Rs.52770/- and was advised to remain present on 16.3.2018 to file his
objections if any. But the user neither remained present nor filed his say on the
day. The FAO ref. N0.1187/20.4.2018 in accordance with Sec.126 of EA 2003
was sent by regd.post in the name of consumer Shri Swapnil Sakharam Salvi
which was returned undelivered with remark ‘addressee expired hence returned
to sender.” Subsequently the said FAO was delivered by hand to Swapnil Salvi
on 30.6.2018 and he was asked either to pay Rs.52770/- within 15 days or to
file appeal with Electrical Inspector by paying Rs.26385/-. However Swapnil
Salvi has neither paid the amount nor filed Appeal.

Shri.Salvi has complained against the Assessment of Electricity Charges
.However said assessment is as per Sec.126 of E A 2003 and the Forum has no
jurisdiction to entertain the complaint as per provisions of CGRF Reg. 6.8.
Lastly DL has requested to disallow the complaint for want of jurisdiction.

Arguments in final hearing

The final hearing was held on 08.10.2018. The user himself participated in
hearing. MSEDCL was represented by Shri.Gawde, AEE,Ratnagiri, Sub-
Division and Shri.Modak, AE,Ratnagiri Urban Branch were present at the
hearing.

Before continuation of argument , user humbly submitted that Shri.R.P
Chavan, has held hearing of his case in IGRC in the capacity of Chairperson of
IGRC, on 5.10.2018 and he might have formed his opinion on the case and
hence his presence on the dias of CGRF as a member may prejudice his
case. He also submitted that Forum may examine this point before his
arguments. Chairperson told that the point raised will be taken into
consideration. But no decision seems to have been taken by Hon. Chairperson
on this point.

User then told before the Forum that the action under Sec.126 is complete
without remedy of appeal under Sec.127 due to inordinate delay in issuing and
serving of FAO. He, therefore, pleaded that this Forum has jurisdiction to
entertain his case. In support he has cited representation N0.55/2016 decided
by Ombudsman, Nagpur, SC case N0.3615/1996 and Case No. 02/2018
decided by this Forum. He also produced a copy of his letter dated 12/07/2018
to MSEDCL asking for spot inspection report and other related papers or to
give reasons for non supplying of the papers demanded for in the aforesaid
letter. However, said papers have not been received by the user till the time of
hearing on 08/10/2018. The user submitted that the whole action is illegal and
therefore he demanded quashing of the action itself and subsequent actions of
raising of bill and the notice of disconnection of electricity supply. He also
referred representation No.41 of 2007 decided by Hon. Ombudsman Mumbai
and Commercial Circular No0.200 dated 5.7.2013 of MSEDCL wherein it has
been reiterated that FAO has to be passed within 30 days from the date of
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service of FAO and the instructions contained in the said circular has to be
followed strictly.

MSEDCL official confirmed that they did not want to add anything except
what is submitted in writing vide their letter dated 07.9.2018.The only point
argued by MSEDCL was that this Forum has no jurisdiction to entertain the
grievance and as such application should be disallowed.

Issues before the Forum to decide:

Considering the original grievance with documentary evidences and say of the
opposite party and the arguments of both parties during preliminary and final
hearing held as above, the main issues before the forum for consideration are:
1) Whether the Forum has jurisdiction to entertain this grievance?

2) Whether the notice of disconnection is liable to be set aside?

3) Whether the Electricity Bill of Rs.52770/- as per FAO deserves to be
quashed?

4) Whether the consumer is entitled for reimbursement of Rs.300/- towards
cost of xerox ?

Point No.1l: Whether the Forum has jurisdiction to entertain this
grievance?

The opponent Distribution Licensee has argued that this Forum has no
jurisdiction to entertain the grievance as per the provisions of Regulation 6.8 of
CGRF Regulations, 2006 and therefore the grievance needs to be disallowed.
The user has argued that the action under Sec.126 is not in accordance with the
Law and therefore whole action is illegal. He has cited Representation
N0.55/2016 decided by Hon. Ombudsman Nagpur and Civil Appeal
N0.3615/1996 decided by Bombay HC on 21.4.2005 in support of his
contention.

It is important to note carefully the wording of Reg.6.4 of MERC (CGRF and
EO), 2003 and that of Reg.6.8 of MERC(CGRF &EO),2006

Reg.6.4.0f MERC(CGRF and EO) ,2003

6.4 Grievances falling within the purview of any of the following provisions of
the Act are excluded from the jurisdiction of the Forum:

(a) unauthorized use of electricity as provided under section 126 of the Act;

(b) offences and penalties as provided under sections 135 to 139 of the Act;

(c) accident in the distribution, supply or use of electricity as provided under
section 161 of the Act; and

(d) recovery of arrears where the bill amount is not disputed.

Reg No. 6.8 of MERC (CGRF and EO), 2006

6.8 If the Forum is prima facie of the view that any Grievance referred to it
falls within the purview of any of the following provisions of the Act the same
shall be

excluded from the jurisdiction of the Forum:

(a) unauthorized use of electricity as provided under section 126 of the Act;

(b) offences and penalties as provided under sections 135 to 139 of the Act;

(c) accident in the distribution, supply or use of electricity as provided under
section 161 of the Act; and

(d) recovery of arrears where the bill amount is not disputed.
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It is pertinent to note that the wording ‘Grievances falling within the purview
of any of the following provisions of the Act are excluded from the jurisdiction
of the Forum :” in Reg.6.4 of MERC(CGRF&EQ) 2003, has been substituted
in Reg.6.8 of MERC(CGRF&EOQ),2006 as °‘If the Forum is prima facie of the
view that any Grievance referred to it falls within the purview of any of the
following provisions of the Act the same shall be excluded from the
jurisdiction of the Forum:’

It means if CGRF is prima facie of the view that the case is under sec. 126 it is
to be barred. To form such impression Forum has to go in to the facts and
circumstances of the case. Mere say by MSEDCL that ‘the case is under
Sec.126 and hence no jurisdiction to Forum’ does not restrict Forum from
deciding whether the case really falls under Sec. 126 on the face of it.

The same view was taken by Hon. Electricity Ombudsman in representation
No.41 of 2007 in which the matter was remanded back to CGRFof BES & T
directing it to pass an order in accordance with the law.

Similar view was taken by this Forum while deciding the matter in respect of
Case N0.26/2014 and the bill raised by MSEDCL was set aside by the Forum.
In representation N0.55/2016 decided by Electricity Ombudsman, Nagpur on
26.4.2017, it was held:

‘Para 10(b) The Procedure followed by the MSEDCL following the inspection
of the premises of the appellant by the Flying Squad is against law as laid
down in the Electricity Act 2003 in Section 126.

c) The appellant was not able to challenge the Assessment Order of the
MSEDCL under the provision of Section 127 of the Electricity Act. 2003 as
this final assessment order was passed without hearing him and was served on
him beyond the prescribed period of limitation.

Para 11(11): The respondent is directed to withdraw the bill for Rs.46.93 lacs
served on the appellant ....................... the MERC Regulations.’

In said decision Hon Ombdusman, Nagpur has referred the decision taken
under representation No0.64/2013 by quoting that “the order of Electricity
Ombdusman, Mumbai in Representation N0.64/2013 speaks about necessity of
following the procedure laid down under Sec.126 of EA 2003.”.
The fact is that the action under Sec.126 (though it is not in accordance with
the Law) is complete in the present case resulting in no remedy to
consumer/user to file appeal under Sec.127 as the FAO has been passed late on
20.4.18 i.e. after 30 days from the date of service of such order of PAO on
12.3.2018 and was served on user too late i.e. on 30.6.2018 to file appeal
within the time prescribed under Sec.127. The ratio of Rep. 55/2016 is
applicable as the appellant was not able to file appeal under section 127
because passing of FAO beyond period of limitation.
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In case No. 57/2010 decided by this Forum on 18.01.2011 the action under
Sec.161was complete and the only question of paying compensation to
consumer was to be decided. Similar view was taken in case N0.02/2018 by
this Forum.

In short mere application or labeling of Sec.126 by Distribution Licensee does
not oust the jurisdiction of the Forum. On the contrary, Forum has right to
consider prima facie whether case really falls under Sec.126.

User has informed MSEDCL vide his letter dated 2.7.2018 and of 5.7.2018
that the demand of Rs.52770/- is illegal and requested MSEDCL to give him
revised bill after exclusion of the amount as per FAO. It is undisputed that
there is sheer violation of law by DL resulting no remedy to user/consumer.
Instead of redressing the grievance, the notice under Sec.56 has been issued.
Therefore the Forum has jurisdiction in this case, considering the provisions of
Reg.3.1 (a) and 3.1. (d) of MERC(CGRF& EO) 2006 , reproduced below:

3. Basic Principles

3.1 Every Distribution Licensee shall, within six months from the Appointed
Date or date of grant of license, whichever is earlier, establish Forum(s) in
accordance with these Regulations. Such Forum(s) shall follow the principles
of natural justice, including, inter alia, the following:

(a) it shall protect the interest of consumers;

(b) it shall inform consumers of their rights;

(c) it shall facilitate and expedite the redressal of Grievances;

(d) it shall ensure that consumers can also have a remedy in the event of
failure or delay on the part of the Distribution Licensee in redressing their
Grievances.

This Forum is Consumer Grievance Redressal Forum. Therefore it is apt to
consider the definition of ‘grievance ‘given in Reg.2 of CGRF Regulation
2006.

MERC (CGRF and EO) Reg.2006

Reg.2.1(C) Grievance means any fault, imperfection shortcoming or
inadequacy in the quality, nature and manner of performance which has been
undertaken to be performed by a Distribution Licensee in pursuance of a
license, contract agreement or under the Electricity Supply Code or in relation
to standards of performance of Distribution Licensees as specified by the
Commission and includes inter alia (a) safety of distribution system having
potential of endangering of life or property and (b) grievance in respect of non-
compliance of any order of the Commission or any action to be taken in
pursuance thereof which are within the jurisdiction of the Forum or
Ombudsman as the case may be.

The DL has not followed the procedure in accordance with the law and rules
and regulations made there under by MER Commission. There is no express
provision under Sec.127 to consider /entertain appeal by condoning delay. It is
also evident from the correspondence made by Consumer to MSEDCL and El
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under proper acknowledgement that he had approached the El to prefer appeal
and his request to file appeal was declined as the case was time barred.
Therefore this is imperfection, short coming or inadequacy in manner of
performance which has been undertaken to be performed by DL under
Electricity Supply Code and therefore this Forum has jurisdiction to entertain
the grievance.

In in the light of what is stated in the the foregoing paragraphs, the
answer to Point No. 1 has to be in affirmative.

Point No.2:- Whether the notice of disconnection is liable to be set aside?

As per MSEDCL, the notice dated 9.8.2018 was served on user on 10.8.2018
either for his failure to pay the assessed amount as per FAO or for not
preferring appeal under Sec.127 by paying half of the assessed amount and
failure on part of the user to pay the assessed amount of Rs.52770/- within 15
days would attract permanent disconnection of supply as per provisions of
sec.56 of E A 2003.. Under these circumstances the grievance was referred by
the user to CGRF for seeking interim relief

The Consumer therefore filed this grievance under Reg.6.5 of CGRF Reg.2006
without waiting for the decision of IGRC on his grievance filed on 27.7.2018.
The consumer prayed for order, by way of interim relief, restraining MSEDCL
to disconnect electricity supply till final disposal of the case.

The preliminary hearing was therefore held on 29.8.2018. Since MSEDCL
assured Forum that supply would not be disconnected till final disposal of the
case, it was decided to call for say of MSEDCL on the grievance of the
consumer by endorsing a copy thereof to consumer. The matter would be heard
afterwards on the date to be decided and informed to parties in due course.

On one hand, the user has been deprived of his legal remedy available under
Sec.127, by MSEDCL, due to delay in passing FAO in accordance with the
Law and on the other hand, MSEDCL has issued notice under Sec.56 for the
reasons cited above.

Consumer has produced the copies of letters given to MSEDCL and EI (AA)
confirming the fact that though he approached the authority to file appeal, his
appeal was not accepted as it was time barred. The consumer has taken same
stand while seeking relief from IGRC in the matter. However, it appears that
the notice of disconnection under Sec.56 prompted consumer to approach this
Forum for relief,

Consumer has demanded that this notice be quashed. The MSEDCL has not
given its say on this point. It is clear that MSEDCL has violated the provisions
of Sec.126 of EA 2003 leaving no option to file appeal under sec.127 and
notice is issued threatening to disconnect supply on failure to pay assessed
amount.

Non appearance by consumer before AO(Assesing Officer) or non submission
of say prior to passing of FAO does not confirm the liability of payment of
assessed amount as per FAO, as the law provides remedy to consumer under
Sec.127 to file appeal within stipulated period and the consumer/user can
prefer appeal against the FAO only and not against PAO.
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Secondly the FAO passed on 20.4.2018 was sent by RPAD to consumer and it
was returned with remark that the consumer expired. Said FAO was served in
person on 30.6.2018 to user. The provisional assessment order was served to
user and therefore FAO also must have been served to user also, on its passing
on 20.4.2018. However the fact remains that the FAO was not passed within
30 days (as is required by Law) from the date of service of PAO i.e. form
12.03.2018.

It is necessary to produce Sec.56 (1) of Electricity Act, 2003 which reads as
follows:-

S.56(1)Disconnection of supply in default of payment-1) Where any person
neglects to pay any charge for electricity or any sum other than a charge for
electricity due from him to a licensee or the generating company in respect of
supply transmission or distribution or wheeling of electricity to him the license
or the generating company may after giving not less than fifteen clear day’s
notice in writing to such person and without prejudice to his right to recover
such charge or other sum by suit, cut off the supply of electricity and for that
purpose cut or disconnect any electric supply line or other works being the
property of such I licensee or the generating company through which electricity
may have been supplied, transmitted, distributed or wheeled and may
discontinue the supply until such charge or other sum, together with any
expenses incurred by him in cutting off and reconnecting the supply are paid
but no longer.

Provided that the supply of electricity shall not be cut off if such person
deposits under protest.

a) an amount equal to the sum claimed from him or.

b) the electricity charges for electricity paid by him during the preceding six
months whichever is less pending disposal of any dispute between him and the
licensee.

Here the meaning of ‘neglects to pay’ is required to be considered to answer
the point No.2 correctly.

In Nandita Poultry Integrator Pvt. Ltd. V/s Bihar State Electricity Board,
AIR 2010 Pat.174 decided by Patna High Court, on 22.03.2010, it was
observed that disconnection of supply is limited to case where consumer
neglects to pay. Expression ‘neglect’” means a conscious and deliberate
disregard of legal obligation and not mere default. If there was bonafide
dispute to liability to pay, there could not be neglect to pay. Held that default
simpliciter would not invest Board with jurisdiction to disconnect.

In this particular case, as discussed in forgoing paragraphs, the consumer/user
has not neglected to pay and MSEDCL ,by violating the provisions of law left
consumer/user with no remedy and therefore the notice dated 9.8.2018 to
disconnect supply of electricity is required to be quashed.

Secondly, when the first action i.e. passing of FAO and serving it on consumer
late is not in accordance with the law, that action itself becomes illegal and
subsequent action incidental to the first action also becomes illegal. The Notice
In question, therefore, becomes illegal and needs to be set aside from this
perspective also.

The answer to the point No. 2 is therefore in affirmative.
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Point No.3:- Whether the Electricity Bill of Rs.52770/- as per FAO
deserves to be quashed?

There appears to be no dispute as to the date of serving FAO as MSEDCL has
also admitted in its say that the FAO was served on user (to whom the PAO
was served on 12.3.2018) on 30.6.2018. It is therefore sheer violation of
provisions of Sec.126(3) of E A 2003 which reads as under :

“S.126(3) The person on whom an order has been served under sub-section (2)
shall be entitled to file objections if any against the provisional assessment
before the assessing officer who shall after affording a reasonable opportunity
of hearing to such person pass a final order of assessment within thirty days
from the date of service of such order of provisional assessment of electricity
charges payable by such person.”

The copy of letter dated 20.7.2018 addressed to El and the copy of letter to
MSEDCL dated 25.7.2018 and copy thereof to EI under proper
acknowledgement left us with no alternative but to believe that the user had
approached the Appellate Authority under Sec.127 to prefer an appeal but his
request to file appeal was declined.

It is therefore apt to go through the provisions of Sec 127(1) and 127(2) of EA
2003.

S.127. Appeal to appellate authority —(1) Any person aggrieved by a final
order made under section 126 may, within thirty days of said order prefer an
appeal in such form, verified in such manner and be accompanied by such fee
as may be specified by the state Commission, to an appellate authority as may
be prescribed.

S 127(2) No appeal against an order of assessment under sub section(1) shall
be entertained unless an amount equal to half of the assessed amount is
deposited in cash or by way of bank draft with the licensee and documentary
evidence of such deposit has been enclosed along with the appeal.

The user has deposed that he was ready to pay the prescribed fees and also the
half of the assessed amount but could not do so as his appeal was not accepted
as the FAO was passed late and served on user too late. Irrespective of the fact
that the consumer/user in this case is not required to apply for condonation of
delay, it is interesting to note that there is no express provision in the Sec.127
of Electricity Act 2003 regarding condonation of delay for filing appeal.

There are no comments of MSEDCL on this point of user’s request to cancel
the bill raised by Assessing Officer. MSEDCL has only said that Forum has no
jurisdiction to entertain the grievance falling under Sec.126 as per the
provisions of Reg.6.8 of MERC (CGRF and EO), 2006 which has already been
dealt with in the foregoing paragraphs.

The user has cited case. No. 3615/1996 of Supreme Court (erroneously stated
as of Bombay H. C. in addendum ) decided on 21.4.2005 and Representation
55/2016 decided by Hon. Ombudsman, Nagpur on 26.04.2017 in support of his
request to cancel the bill of Rs.52770/-.
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Case No. 3615 of 1996

“The meter is alleged by the appellant to be not correct and yet the appellant
has not made a reference to the Electrical Inspector under section 26(6) The
appellant cannot now be allowed to raise an additional demand over and above
the demand raised through the bills which were issued for that period and paid
by the first respondent. The right to raise additional bills stands lost by the
appellant for its failure to proceed in accordance with section 26(6) of the
Electricity Act 1910.” The principle equally applies to this case also.

The ratio decidendi of the judgment given by Hon. Ombudsman, Nagpur in the
representation N0.55/2016 has to be considered in this case. Relevant
paragraphs of the judgment are reproduced in the forgoing paragraphs while
discussing point No.1 relating to jurisdiction.

In this case, the consumer was not given opportunity to file the objections
before passing and serving FAO and the FAO was served late i.e.50 days
after date of inspection by Flying squad.

Hon. Electricity Ombudsman, Nagpur further observed that "The third
observation of the Forum is that "on 13.01.2015 Additional Executive
Engineer, Flying Squad, Aurangabad carried out a spot inspection of
Consumer No. 491000043111. It was pointed out that electricity was used for
construction purpose instead of industrial purpose. Spot Inspection Report,
Panchanama and further related documents are not handed over to the
complainant and not provided in the proceeding also™ This is totally irregular
and unacceptable. The Flying Squad, should have sent spot inspection report,
panchanama and related documents to the complainant through the Sub-
Divisional Officer, MSEDCL. The consumer should have been given an
opportunity to state his side of the case before further action was initiated such
as assessing him at the commercial rate and issuing the assessment bill to him.
Section 126(1) of Electricity Act, 2003 clearly states that if on an inspection of
any place or premises.............. The Assessing Officer comes to the conclusion
that such person is indulging in unauthorized use of electricity, he shall be
provisionally assessed to the best of his judgment electricity charges payable
by such person............ "Further "(ii) the order of provisional assessment shall
be served upon the person in occupation or possession or in charge of the place
of the premises.......(ii1)The person on whom an order has been served under
sub-section (2) shall be entitled to file objections if any against the provisional
assessment before the assessing officer, who shall after affording a reasonable
opportunity of hearing to such person, pass a final order of assessment within
30 days from the date of service of such order of provisional
assessment............ "

“In the present case, this procedure has been utterly neglected. In the result, the
consumer was unable to approach the Appellate Authority (in this case
Electrical Inspector) under Section 127 of the Electricity Act, 2003.”

In the case under consideration, the opportunity of filing objections before
passing FAO was given but the FAO was not passed and served within 30 days
from date of service of such order of provisional assessment.
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MSEDCL has issued PAO in form K1 and FAO in form K2 as per the
provisions of Reg.24.3.3 and 24.4 of Conditions of Supply of MSEDCL itself.

24.3.3 The Assessing Officer shall serve the order of provisional assessment
(ANNEXURE—-K1) so determined on the person, who shall be served within
reasonable time not later than seven days from the date of inspection on the
person by hand delivery & acknowledgement shall be obtained. So that person
may accept the same and deposit the amount with MSEDCL within seven days
of service of such provisional assessment order upon him.

24.4 FINALIZATION OF PROVISIONAL ASSESSMENT: The person, on
whom the order of provisional assessment has been served, shall be entitled to
file objections, if any, against the provisional assessment before the Assessing
Officer (within seven days from the same), who shall, after affording
reasonable opportunity of hearing to such person, pass a final order of
assessment (ANNEXURE-K?2) of the electricity charges payable by person not
later than 30 days from the date of service of provisional assessment order.

It is clear that MSEDCL served PAO in accordance Condition no.24.3.3 but
has not followed its own conditions of Supply so far as passing and serving
FAO in this case, is concerned.

It is relevant to note that under Sec.126 (3) of the Electricity Act 2003, it is
contemplated that the FAO is to be passed within 30 days of service of such
order of PA. Thus in any view of the matter, FAO dated 20.4.2018 cannot be
said to have been passed in consonance of principles of natural justice and
therefore cannot be sustained.

Apart from what is stated above, the legal principle that nobody can take
advantage of his own wrong equally applies in this case. This is a universal
rule of equity consistently recognized in law by the courts in the country.
Therefore, the action taken by MSEDCL under Reg.24.4 and Sec.126(3), is not
at all as per Law and therefore is devoid of any legal force or binding effect
and hence the bill raised is not recoverable from user/consumer and therefore is
hereby set aside.

MSEDCL is hereby directed to withdraw the bill in question and to stop to
include the amount of Rs.52770/- in regular bill of the consumer as arrears and
recalculate the bills after exclusion of above amount and interest charged for
and refund the excess amount recovered if any.

Having said that, the answer to the point No.3 is therefore in affirmative.

Point No.4: Whether the consumer is entitled for reimbursement of
Rs.300/- towards cost of Xerox ?

User while filing grievance, has not produced any proof of having incurred
Xerox chares of Rs.300/-, as such it is not desirable to pass any order as to
cost.

The answer to the point No. 4 is, therefore, negative.
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In view of what is stated above, my decision in this case as follows:-

1) The Forum has jurisdiction to entertain this grievance.

2) The notice dated 09/08/2018 of disconnection is liable to be set aside.

3) The Electricity Bill of Rs.52770/- as per FAO deserves to be quashed.

4) The consumer is not entitled for reimbursement of Rs.300/- towards

cost of xerox .
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