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In the matter of  M/s. Creative 

         - Complainant

Concept  India Pvt. Ltd.

                V/S

M.S.E.D.C.L.  Rastapeth Urban Circle            - Opponent 
Quorum 
Chair Person           

Mr. A.V.Bhalerao

                 
Member/Secretary

         Mr. L.G.Sagajkar


                   Member                                   Mr. Suryakant Pathak
1) M/s. Creative Concept India Pvt. Ltd.(Complainant for short) obtained supply of electricity on the basis of tripartite agreement with Maharashtra State Electricity Distribution Company Limited (Opponent for short). The complainant received intimation by letter dt.18/09/2010 from the opponent that under tripartite agreement with it and L. K. Corporation it was getting supply through common transformer however L. K. Corporation did not pay the arrears towards electricity bill amounting to Rs.1,94,335/- and therefore it was going to disconnect the supply from the main meter which would also cut off its supply. On receiving this intimation the opponent through advocate gave reply dt.27/09/2010 contending that it was regularly making payments of the electricity bills issued to him and therefore the opponent has no right to discontinue its supply for the default made by the other consumer in making payment of its electricity bill. The opponent disconnected the supply from main meter which also caused disconnection of the supply to the complainant’s premises. The complainant therefore approached the C.E. When the C.E. was convinced that complainant’s supply of electricity was illegally discontinued the same was immediately restored. The complainant approached the Internal Grievance Redressal Cell (IGRC) contending that the tripartite agreement on the basis of which its supply was cut off is illegal and opponent has no right to       disconnect its supply as long as it was regularly making payment of the bills issued to it. However the IGRC held that tripartite agreement was legal and valid binding upon parties to it and also held that the disconnection of supply of electricity on 28/09/2010 was legal as per term contained in tripartite agreement. The complainant has approached this forum to challenge the notice dt.18/09/2010 also the tripartite agreement dt.
15/06/2005.The complainant pleaded that tripartite agreement was invalid and illegal for want of such provision in the electricity Act-2003 or Maharashtra Electricity Regulatory Commission (Electricity Supply code and other conditions of supply) Regulations-2005 (MERC ESC Reg 2005) The complainant further contended that on 05/06/2005 when tripartite agreement was executed the MSEB which is a party to the agreement was not in existence and therefore the said agreement is void and on the basis of it the opponent can not claim any right. The complainant further pleaded that as long as it is making payment of the electricity used the opponent has no right to disconnect its supply on the ground that  the other party to the tripartite agreement made a default in making payment of the arrears of its electricity bill. It contended that the supply of electricity to it was illegally cut off and therefore it should be compensated by directing the opponent to pay it Rs.25,000/- it claimed that the notice dt.18/09/2010 be quashed.

2) The opponent filed its written statement and pleaded that of L. K. Corporation who had given its premises to the complainant on leave and license and wanted to make supply available to its licensee made request to share its transformer with the licensee. The opponent further pleaded that as granting permission to share the transformer was not within its power the L.K. Corporation and the complainant were directed to get permission to share the transformer from the office of Chief Engineer (Comm) MSEB, Bandra (East) Mumbai. The opponent forwarded the application made by L. K. Corporation to get approval to the request made by L.K. Corporation to share its transformer. The C.E. (Comm) gave approval to the proposal made by L.K. Corporation to share the transformer by executing tripartite agreement and therefore the tripartite agreement was executed on 15/06/2005 between L. K. Corporation & M/s. Creative Concept India Pvt. Ltd. as first consumer and second consumer respectively and MSEB as supplier. Under the tripartite agreement   complainant agreed to observe the terms and conditions contained in that agreement. According to the terms of that agreement the opponent was entitled to disconnect the supply on default of making payment of the supplier’s bill as and when presented or in case of default on the part of complainant and L.K. Corporation or commission of any breach of any of the terms of the tripartite agreement as well as their respective agreements. It further pleaded that L.K. Corporation in spite of notice to it under Sect. 56 (1) of Elect. Act. 2003 did not clear the arrears and the opponent also in spite of intimation to it did not discharge the liability of L.K. Corporation  it had therefore a right to discontinue the supply at main supply point . It further contended that the supply was to be discontinued of L.K. Corporation from the main meter due to which automatically supply to the complainant was getting disconnected. The opponent denied the allegation that the supply was disconnected by it at any time. The opponent alleged that the intimation given to the complainant by letter dt.18/09/2010 is valid as per term of tripartite agreement and therefore the representation made by the complainant be dismissed.
3) On the date of hearing on behalf of the complainant its Adm. Manager Shri.Dipak Bhaskar and its representative Shri.Hullalkar appeared. On behalf of the opponent its Law Officer Mrs. Sonawane and Ex.Engr.         Mr.Avdhani appeared. It was argued on behalf of the complainant that the complainant was never in arrears of any amount due from it to the opponent and therefore the opponent has no right to discontinue the supply of electricity on the ground that the other consumer L. K. Corporation a party to a tripartite agreement neglected to pay the arrears of electricity bill due from it. It was further argued that opponent illegally disconnected the supply to the complainant’s premises though for a short duration be compensated for the loss sustained by it . 

                     On behalf of the opponent it has been argued that under the tripartite agreement it is the joint and several liability of L.K. Corporation and the complainant and therefore in case any one of them commits fault in making payment of the amount due to the opponent the opponent has right to disconnect the supply from the point of supply. It is argued that when the supply is cut off at the point of supply the supply to the complainant’s premises automatically stands cut off and there is no arrangement to continue supply to the complainant’s premises keeping the supply of electricity cut off at the point of supply. The opponent first denied that supply to the complainant’s premises was cut off at any time however, subsequently it admitted that the supply was cut off but it was resumed within half an hour on complainant making complaint. It was argued that keeping the supply cut off only for half an hour no loss was occasioned to the complainant.

4) The complainant and the opponent produced the documents in support of their cases. From pleadings, arguments advanced and documents produced by parties to the complaint following point arises for consideration.
1) Is the tripartite agreement between complainant and L.K. Corporation as first part and M/s. Creative (opponent) as second part valid in the light of provision contained in Sect.56(1) of Elect.Act-2003 ?
2) Is the fresh notice to the complainant dt. 25/01/2011 valid?
3) Is complainant entitled to the compensation for disconnection of the supply as alleged by it.?
      The above points are answered as per final order for reasons given below.

                         


REASONS
5) Point No. 1,2 & 3 :- On behalf of the complainant it is argued that  admittedly the complainant has been making payment of the electricity bill issued to it and therefore the opponent has no right to discontinue its supply of the electricity on the ground that L.K. Corporation the first part to the agreement (First consumer) did not pay the electricity charges due from it. To substantiate its argument a reliance was a placed on the provision contained in Sect.56 (1) Elect. Act-2003. The Sect. 56 (1) Elect.Act-2003 reads as follows  :             


  “ Where any person neglects to pay any charge for electricity or any sum other than a charge for electricity due from him to a licensee or the generating company in respect of supply, transmission or distribution or wheeling of electricity to him, the licensee or the generating company may, after giving not less than fifteen clear days notice in writing, to such person and without prejudice to his rights to recover such charge or other sum by suit, cut off the supply of electricity and for that purpose cut or disconnect any electric supply line or other works being the property of such licensee or the generating company through which electricity may have been supplied, transmitted, distributed or wheeled and may discontinue the supply until such charge or other sum, together with any expenses incurred by him in cutting off and reconnecting the supply, are paid but no longer:

Provided that the supply of electricity shall not be cut off if such person deposits, under protest.

(a) an amount equal to the sum claimed from him, or


(b) the electricity charges due from him for each month     

                    calculated on the basis of average charge for electricity paid   

                    by him during the preceding six months, whichever is less, 
                    pending disposal of any dispute between him and the 
                    licensee. 


 In view of the above provision it will have to be seen whether the opponent has right to disconnect the supply at the supply point. It is not in dispute that the supply has been provided as per diagram produced by the opponent .The Supply point for L.K. Corporation the first consumers and M/s. Creative Concept India Pvt. Ltd. the complainant is common. The total consumption of L.K. Corporation and that of the complainant is recorded on meter No. 48985. The supply goes to the transformer from the transformer to the L.T. 4 way feeder piller. From L.T. 4 way feeder piller box supply is separately given to L.K. Corporation and through a separate meter No. 32560 to the complainant. The separate bills are issued to L.K. Corporation and the complainant for the units consumed by each L.K. Corporation gave part of its premises to the complainant on lease. It wanted to give supply to the complainant for which it gave letter to the opponent to allow it to share the transformer with the complainant. As sharing of transformer was not permissible the opponent directed L.K. Corporation to approach the C.E. (Comm) MSEB Prakashgad Mumbai. On representation made to C.E.(Com) MSEB Mumbai. The C.E.MSEB Mumbai granted permission for sharing of a transformer on some terms and conditions. The L.K. Corporation and the complainant executed a tripartite agreement on 15/06/2005. Before entering in to tripartite agreement   there was a separate agreement for supply of power with L.K. Corporation on 14/01/2004 and with complainant on 19/04/2005 (Wrongly refer as 15/06/2005 in the tripartite agreement. In para II of the tripartite agreement dt. 15/06/2005  L.K. Corporation and complainant agreed that the opponent shall have right to disconnect the supply in case of default in making payment of the supplier’s bill as and when preferred  and further agreed not to hold responsible the opponent for any damage caused to them provided a reasonable notice was given to them. Under clause-III of that agreement the non defaulting consumer was allowed to perform the obligation of the defaulting consumer. Para-IV  of the said agreement is not happily worded. On reading the said para as a whole it gives rise to a meaning that if default made by one is not corrected by other within 30 days then no one of them will be entitled to any compensation. On reading the contents of tripartite agreement  especially para-II in particular it is clear that both of them agreed that the opponent will have a right to disconnect their supply in case any one of them commits  default either in making payment of the supplier’s bill or any other term of the agreement separately executed by them with he opponent. In the instant case under the tripartite agreement the complainant admitted the opponent’s right to disconnect the power supply in case any one of them commits default in making payments of the bills raised by the opponent. To sum up under the tripartite agreement it is joint and several liability of the complainant to make payment in respect of the total units recorded by the meter NO. 48985 which is in the name of L. K. Corporation though separate bills are raised as per tripartite agreement In order to have continuous supply the complainant is a joint consumer with L. K. Corporation. The tripartite agreement was entered in to with free consent of each other and therefore it is binding upon parties to it. Under the tripartite agreement the opponent is entitled to disconnect the supply at the supply point if default is made by any one of first or second consumer in making payment of its own bill. If either of them wants that supply should not be cut off it has a responsibility to discharge the liability of the defaulting consumer. The tripartite agreement   does not violate 56 (1) Elect.Act-2003. 
6) By letter dt. 18/09/2010 the complainant was informed that other party to a tripartite agreement L.K. Corporation  made a default in making payment of the arrears of the electricity charges to the tune of Rs. 1,94,335/- and therefore the power supply of L.K. Corporation was required to be cut off which would automatically cut off its supply. The complainant under tripartite agreement had liberty to clear the arrears due from L.K. Corporation  so as to have it a continuous supply but instead of clearing a default by making payment of the amount due from L.K. Corporation by giving a reply dt.27/09/2010 through advocate made its intention clear not to clear the default by making payments of the amount due from L.K. Corporation but challenged the validity of tripartite agreement which was entered in to at its instance for its own convenience . When intention of the complainant was made clear in its reply the opponent disconnected the supply on the next day i.e. 28/09/2010. The complainant immediately approached the Chief Engineer, Pune of the opponent. The C.E. was under the impression that the complainant ought to have been given sufficient opportunity of 30 days from the date of the intimation to clear the default made by L.K. Corporation and therefore directed to resume the supply to the complainant’s premises. The complainant in its complaint did not mention the period for which supply of power remained disrupted.  The opponent in its written statement dt.11/02/2011 mentioned that the supply was resumed within half an hour. There is absolutely no evidence adduced by the complainant about the loss caused to it by disruption of supply of power to its premises. In the circumstances of the case the opponent was justified in disconnecting the supply of power when intention not to clear the default was expressed by the complainant in its reply dt.28/09/2010. Further there is no evidence about the loss to the complainant. Therefore prayer made by the complainant for huge amount of compensation Rs. 25,000/- can not be granted. As the opponent was of the opinion that sufficient opportunity ought to have been given to the complainant to clear the default made by L.K. Corporation it has given a fresh intimation to the complainant by letter dt.25/01/2011 disclosing that amount Rs.4,44,030/- was due as arrears towards the charges of electricity energy supplied to L.K. Corporation and L.K. Corporation was served with notice of 15 days under 56(1)Elect.Act-2003 . It further informed the complainant that in spite of repeated reminders L.K. Corporation had not cleared the arrears which would result in disconnection of the supply to L.K. Corporation from the main meter which would also automatically result in disconnection the supply to it. Such notice is perfectly valid as per term contained in tripartite agreement. 

It has also been argued on behalf the complainant that the tripartite agreement dt.15/6/2005 is invalid as it was made with MSEB which was not in existence as it was replaced with a new legal entity MSEDCL. It is no doubt true that state electricity board constituted under the repealed law is deemed to be state transmission utility and a licensee under the provisions of Elect.Act-2003 w. e. f. 06/06/2005 however in this case the tripartite agreement was executed during the transit period in which the old form in the name of MSEB is used. The tripartite agreement was entered in to by the complainant knowing the change but it did not dispute it at any time on the contrary acted on it till today and therefore it can not now challenge it only on the ground nomenclature used is wrong.

7) At the time of hearing on behalf of the complainant its Adm. Manager Mr. Deepak Bhaskar agreed to clear the arrears due from L.K. Corporation partly by making payment of Rs. 3.00 lakhs and also agreed to make payment of the bills separately issued in its name and also in the name of L.K. Corporation issued as provided under tripartite agreement. It is brought to the notice of the Ex.Engr. Shri.Avadhani that under Reg. 11.8 The distribution licensee can apply any security so deposited, towards satisfaction of any amount which is due or owing from the consumer and therefore the balance amount of the arrears can be recovered by appropriating part of the deposit amount obtained from L.K. Corporation to reduce such balance to Nil to avoid accumulation of interest. In view of the above discussion and submission made on behalf of the complainant following order.
    

                           
ORDER
1) The opponent is directed to continue the supply at the main point of supply on complainant making payment of the sum Rs. 3,00,000/- (Three lakhs only) towards the part payment of  arrears due from L.K. Corporation on or before 25/03/2011. 
2) The opponent to recover the balance due from L.K. Corporation appropriating the part of the security deposit kept by L.K. Corporation with it so as to make the arrears – Nil to avoid accumulation of interest in future.
3) The opponent has right to disconnect the supply at the supply point in case any one of the bill raised in respect of meter No.48985 and 32560 is not paid after following the provisions contained in section 56 (1) of the Elect.Act-2003 and the tripartite agreement dt.15/06/2005 .
4) The complainant’s claim for compensation is hereby dismissed.  
5) The opponent to report the compliance of this order on or before 31/03/2011.
Sign: 

Mr.L.G.Sagajkar           Mr.Suryakant Pathak               Mr. A.V. Bhalerao
Member/Secretary
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