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25.  Theissue of the bills belatedly by the Distribution Licensee and that too because of their
own mistake cannot be approved to provide additional leverage to the distribution licensee
against the consumer protection in the light of the provisions under Electricity Act 2003. It
should also be understood that Section 56(2) balances the interest of both the Distribution
Licensee and the consumer. On one hand it empowers the Distribution Licensee to disconnect
supply of electricity in case of neglect to pay. On the other hand, the responsibility is cast
upon the Distribution Licensee to claim the recover the arrears within two years from the date
when such sum becomes first due. Two years is quite an adequate period available to the
Distribution Licensee to raise the bill towards the arrears if remained unclaimed for any reason,
which in this case, was due to manual error. In such a situation, it would be unreasonable to
interpret the provision of Section 56(2) in a manner to give a blanket authorization to the
Respondent without any time limit to claim the old arrears, If any. Moreover, upon issue of the
bills in keeping with the provisions of the Section 56(2), the Distribution Licensee is free to
recover the same by any remedy permissible under law including by way of suit as provided
under Section 56(1) of the Electricity Act,2003. This gives sufficient latitude to safeguard the
interest of the Distribution Licensee. It is also an admitted position that the claim of the
Distribution Licensee does not extinguish even beyond the period of limitation but only the
remedy gets barred.

26. It will be observed that the cases cited by the Respondent would help in claiming and
recovering the past arrears but only to the extent permissible land in conformity with the
provision of the Section 56(2) of the Electricity Act,2003. In view of this., | have no hesitation to
conclude that the Respondent is free to recover the arrears upon correction of the bills as per
the proper MF but limited to only two years past as provided in the Section 56 (2) Act. In the
present case, the Respondent has raised the bills on 23" January,2006. It would, therefore,
perfectly be in order to claim the arrears which became first due from 23" January,2004
onwards and not before. To conclude, the arrears, if any, which became first due prior to 23™
Janualry,2004, more specifically for the month of October, November and December,2003
would be non recoverable under Section 56(2) of the Act since such sums become first due at
that time and were not raised or shown as arrears as required under Section 56(2) of the Act.
In other words, supplementary bills towards the arrears for 23 months (from Jan.04 to Nov.05)
are recoverable as being in consonance of the provision of the Act.
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Incidentally the above order happened to be considered by the Honorable High Court at
Mumbai in Writ Petition no.2221 of 2006 decided on 5" October,2006. The Honorable court,
while considering the said petition, has noted:--

7. We then come to the next issue as to whether the demand made by respondent no. 1 is
contrary to the provision of Section 56 of the Electricity Act. We have already narrated the
facts. The Electricity Ombudsman by his order of 18" July 2006, held that the respondent no.1
is entitled to recover past dues by correcting multiplying factor. The question posed by the
Electricity Ombudsman to itself was whether the recovery could be made for entire period of
26 months i.e. for a period from October, 2003 to November,2005 and that too belatedly in
January,2006. After considering the various provisions including the regulations, the
Ombudsman held, only those charges for a period of two years previous to the demand could
be recovered and that the arrears for the consumption in January, 2004 became first due in
February, 2004 as supplementary bill was raised in 2006 and these dues been within two
years are recoverable under the provisions of section 56(2) of the Electricity Act.

Submission of counsel for the petitioner is that the provision Section 56 do not empower
respondent no. 1 to recover any amount if the period of two years has elapsed nor can
electricity supply be cut off for non payment of those dues. In other words what is sought to be
contended is that if the demand or part of the demand is time barred the provisions of the
section 56 would not be attracted. We are afraid, we cannot subscribe to that proposition.
Section 56 (1) is a special provision, enabling the generating company or the licensee to cut off
supply of electricity until such charges or sum as demanded under Section 56(1) is paid.
Replying on sub-section (2), it was strenuously urged that Section 56 (1) cannot be resorted to
after the period of two years from the date when such demand became first due. In out
opinion, sub-section (2) only provides a limitation, that the recourse to recovery by cutting of
electricity supply is limited for a period of two years from the date when such sum become due.
As long a sum is due, which is within two years of the demand and can be recovered, the
licensees of the generating company can exercise its power of coercive process of recovery by
cutting of electricity supply. This is a special mechanism provided to enable the licensee or the
generating company to recover its due expeditiously. The Electricity Act has provided that
mechanism for improvement of supply of electricity and enable the licensee or generating
company to recover it dues. Apart from the above mechanism, independently it can make
recovery by way of a suit. In our opinion, therefore, the impugned order passed by the
Electricity Ombudsman does not suffer from any error apparent on the face of the record and
consequently there is no merit in this petition.
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3 TRI&ToT et 3T Ehsf, No retrospective recovery of arrear can be allowed on the basis of any

abrupt reclassification of a consumer even though the same might have been pointed out by
the Auditor. Any reclassification must follow a definite process of natural justice and the
recovery, if any, would be prospective only as the earlier classification was done with a distinct
application of mind by the competent people. The same cannot be categorized as an escaped
billing in the strict sense of the term to be recovered retrospectively. With the setting up of the
MERC, order of the Commission will have to be sought as any reclassification of consumers
directly affects the Revenue collection etc. as projected in its Tariff Order. The same could be
done either at the time of the tariff revision or through a petition filed by the affected consumer.
In all these cases, recovery, if any, would be prospective from the date of order or when the
matter was raised either by the utility or consumer and not retrospective.
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