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Dissenting View
| do not agree with the view and the finding of the facts recorded by my
learned colleagues.
It is needless to say that the Forum can very well go into the question
whether the case really falls under section 126 of Electricity Act 2003 or not and
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as such the contention of mahavitran that Forum cannot entertain the complaint
in view of Regulation 6:8 of M.E.R.C. (C.G.R.F. & E.O.) Regulation 2006 falls
to the ground.

The documents produced on record. i.e. letter from Rajarambapu Patil
Sahakari Dudh Sangh Ltd. dt.15.12.2001 shows that consumer has been
appointed as distributor for milk and milk products by the said Dudh Sangh. It is
a matter of common knowledge that distributors are not allowed to carry on
retail business. They are supposed to distribute goods to various outlets only.

The documentary evidence on record shows that the consumer was
owning two galas bearing No. 16 & 28 in Paras Plaza at the time of visit to his
premises i.e. on 25.10.2012. The copy of the agreement produced on record
shows that Amul business in gala No. 16 was handed to Mrs. Shinde by
consumer about 3 years back and he continued with the business of classic food-
Milk & milk products in gala No. 28. There is a shop Act licence on record to
show that this milk and milk product business was being run in gala No. 28.
There is evidence to show that on the date of visit to the residential bunglow of
consumer, the consumer had his business in gala No. 28. It is in January 2013
consumer parted with this premises in favour of Mrs. Shinde and so during the
pendency of this proceeding, on 03.05.2013 when mahavitran officials visited
Paras Plaza, they found Amul business was being run in gala No. 28 also.

It is the submission of consumer that by January 2013, he shifted his
classic food business in Om-Krishna apartment on Nachane road. The shop Act
licence of 03.01.2013 is on record. So it is very much proved by consumer that
he is having premises to run milk business in Om-Krishna apartment and there is
absolutely no reason for him to run the milk business from his house. The
electricity bills produced on record also show that milk business in being run
from Om-Krishna apartment after January 2013.

So there is evidence on record to show that till December 2012 consumer
had his own gala i.e. gala No. 28 Paras Plaza and from January 2013, he is
having gala in Om-Krishna apartment to run milk business. So there is no reason
to disbelieve the case of the consumer that he never ran milk business from his
residential house.

Mahavitran has relied upon the spot panchnama prepared on 25.10.2012
and it was tried to emphasize that the same has been signed by consumer. It is
obvious from the record that the same was not read over to the consumer. It is
again not in presence of any independent person so as to call it a reliable



document principles of natural justice and equity are flouted in this case and as
such the same cannot be accepted as “Gospel’s Truth”.

When for the first time mahavitran wrote letter to consumer about change
In purpose, it was retaliated by consumer under his letter dated 04.12.2012, when
for the first time he came to know that mahavitran has misused the powers.

Then it was also submitted by mahavitran that two deep fridgers were
found in the bunglow. It is the matter of common experience and submission has
also been made from the side of consumer that deep freezers are never used for
stocking milk because due to the temperature below 0 degree the milk get stoned
and ultimately becomes useless for consumption when taken out. So there is no
reason to disbelieve the submission that in view of the purchase 4 new deep
freezers, these old one were shifted to residence. It is ridiculous to say that
consumer would run his business with the help of these deep freezers which are
kept in his personal bedroom. Had he wanted to use them for business, he would
have kept them in the verandah or outer rooms rather than bedroom.

It was tried to submit that these deep freezers were connected to plug and
so inference has to be drawn that they were used for commercial purpose. It is
interesting to note that mahavitran officials seems to have not taken any pains at
least to open the deep freezers to find out whether milk or milk products are
stocked in it or not, and now they want to take assistance of logic. It is needless
to say that when the logic is required to be stretched too far, for drawing
inference then it becomes illogical. So it is difficult to accept that this is a
circumstance which is sufficient to hold that commercial activities were being
run from house.

Then finding of tempos empty crates etc. outside the court yard are also
not sufficient to draw any such inference. When the consumer is not having any
other premises he might have parked vehicles near his house and the unused
crates in the court yard. These circumstances cannot readily take us to the
conclusion that commercial activities are being carried out in the residential
house.

One must understand the difference between running of commercial
activity in the premises and the allied activities required to run commercial
activities and in the light of this, even if the trucks coming at odd hours i.e. 3am
or 4am are being unloaded by the consumer outside the court yard, it cannot be
said that commercial activities are being run in the residential premises. It was
again not necessary for consumer to do so because he did have gala No. 26 Paras
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Plaza with him till December 2012 and then gala in Om-Krishna apartment from
January 2013 to run business of classic foods.

So according to me, the circumstances relied upon are not sufficient to
take us to the conclusion that commercial activities are being run from house. It
was also argued on behalf of mahavitran that one p.c. was found in bed room and
so it must have been used for carrying out commercial activity. According to me,
this is again an illogical inference. Tomorrow mahavitran may say that one
industrialist is operating his laptop from his house for his trading and so he is
using electricity for commercial purpose. According to me such inferences are
no less than illogical inferences.

The photographs show that consumer is having specious bunglow with
several rooms and there are also electic gadgets like Air-conditioners, regular
fridge, guiser in the house. So consumption of 400 units per month is just and
proper. This itself rules out the possibility of using. Deep freezers and premises
for commercial purpose. Had only two deep freezers used for stocking milk or
milk products then units consumption only for deep freezers would have been
more than 400 units per month. It was submitted during the submission on behalf
of consumer that if one deep freezer is being run for 24 hours then the normal
consumption would be 14 units per day and this has not been retaliated by
mahavitran. So even the consumption per month of this residential house shows
that electricity has not been used for commercial purpose.

For the aforesaid reason | am of the considered view that there is no
change of purpose of consumption of electricity, there is no bar of Regulation
6.8 of M.E.R.C (C.G.R.F. &E.O.) Regulation and the bill issued deserves to be
quashed and the consumer is entitled to the reliefs sought and on this background
grievance deserves to be allowed.

D.S.Jamkhedkar
Konkan Zone
Chairman ,C.G.R.F.

Date :18.06.2013
Place : Ratnagiri
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