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Maharashtra State Electricity Distribution Co. Ltd.

(A Govt. of Maharashira Undertaking)
CIN : U40109MH20055GC153645

PHONE NO. : 25664314/25664316 Consumer Grievance Redressal Forum
FAX NO. 26470953 “Vidyut Bhavan”, Gr. Floor,

Email: cgrfbhandupz@mahadiscom.in L.B.S. Marg, Bhandup (W),

Website: www.mahadiscom.in Mumbai — 400078

REF.NO. Member Secretary/CGRF/MSEDCL/BNDUZ/ Date

Case No. 5,6,7 ,8 &9 Hearing Dt. 13.07.2016

In the matter of refund of excess amount collected due to premature billing

M/s. M/s Ceat Tyers Ltd - Applicant
Vs.
M.S.E.D.C.L. Thane circle - Respondent

Present during the hearing

A - On behalf of CGRF, Bhandup

1) Shri. Anil P. Bhavthankar, Chairperson, CGRF, Bhandup.

2) Shri.Ravindra S.Avhad, Member Secretary, CGRF, Bhandup.
3) Dr. Smt. Sabnis, Member, CGRF, Bhandup.

B - On behalf of Appellant

Mrs. B.R .Mantari - Consumer representative
C - On behalf of Respondent

Mr. Nemade, Executive Engineer, Thane Circle

Consumer N0.022929010128 ( H.T)

1. The consumer has filed present Grievance application under regulation No.
6.4 of the MERC (CGRF& E.O.) Regulations 2006.Herein referred to as the
Regulations.

2. Being aggrieved & dissatisfied as the IGRC did not decide the matter within
60 days, the consumer above named approaches the forum on the following
grounds amongst other grounds.

3. Above name consumer filed this complaint in Schedule Form ‘A’ before
this Forum on dated 27.04.2016. After filing this complaint notice was issued to
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the respondent utility on dated 2 May 2016. After service of notice respondent
utility appeared and filed reply on 20.06.2016 & additional reply .

4, M/s Ceat Tyre is a High Tension (HT) industrial consumer having no
022929010128 Bhandup (w) Mumbai 400078 from 07/10/1959 having 9176 KVA
sanctioned Contract Demand

The Brief facts pertaining to consumer grievance

CASE NO. 07 08, 09 OF 2016

*Grievance for Refund of excess collected due to premature billing
1. AEC-1 and AEC-2
2. AEC-3 and AEC-4
3. Addl. FAC

A. Regarding AEC -1 and AEC-2 charges:

The Commission issued suo-moto Order on 5 September, 2013 in Case No. 95 of
2013 and allowed MSEDCL to recover accumulated under recovery of Rs. 2037.78
crore occurred till the month of August, 2013 for the period of 6 months with effect
from September, 2013 till the month of February, 2014 as Additional Energy Charge
(AEC-1).

The Commission further allowed MSEDCL to recover monthly fix expenses of Rs.
235.39 crore from its Consumers starting from the month of September, 2013 till
the further Tariff determination for MSEDCL as Additional Energy Charge (AEC-2).

B. Regarding AEC-3 and AEC-4 charges:

The Commission issued the Order in Case No. 28 of 2013 on 3 September, 2013 and
allowed MSPGCL to recover the amount of Rs. 628.9 crore. (Including carrying cost)
from the MSEDCL in six equal monthly instalments starting from October, 2013. The
Commission further allowed the Respondent MSEDCL to recover the variation in
fixed cost component of the Consumers. The Commission further said that the
variation in the cost of generation is to be passed through FAC mechanism as
additional energy charge (AEC-3)

The Commission in its Order dated 4 September, 2013 allowed fix charges of Rs.
596.12 crore, to be paid by Respondent MSEDCL to MSPGCL for FY 2012-13 in six
equal monthly installments from October, 2013 onwards as additional energy charge
(AEC-4).
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C. Regarding Addl. FAC charges:

The Commission vide its order dated 04/09/2013 in case no.44 of 2013, observed
that MSPPGCL has capitalized the amount of fuel cost less revenue, on account of
infirm generation of power. However, as fuel cost is a revenue expense, whether
incurred during infirm generation or firm generation, the same needs to be
recovered directly for the power supplied during the period instead of capitalizing it
as a part of Capital Cost. Accordingly, MERC has allowed MSPGCL to recover the
under recovered fuel cost, i.e. Rs. 28.05 Crore for infirm power supplied to MSEDCL
in three monthly installments after issue of this order and MSEDCL can recover this
cost through FAC mechanism.

D. MERC order dated 26/06/2015 in Case No.95 of 2013 and M.A. no.187 of 2014:

Shri Sanjay Gupta, Ashok Hotel, Nagpur submitted objection that MSEDCL had
levied AEC-1, AEC-2, AEC-3, AEC-4 between August to November, 2013. These
charges were to be collected from September, 2013 onwards in six monthly
installments, but MSEDCL collected them in August as well, which is illegal. The
Commission should direct MSEDCL to refund the excess amount to consumers along
with interest.

As regards for above objection, Commission has clearly given the guidelines in Para
13.25. “In these Petitions, it was submitted that, on the basis of the Order in Case
No. 95 of 2013, MSEDCL should have started levying AEC only from the month of
September, 2013. However, MSEDCL started recovery from August, 2013 itself,
thereby violating the Commission’s directives under that Order. During the
proceedings of those Cases, MSEDCL submitted that it had rectified the error in levy
of AEC, and refunded the amount erroneously charged to consumers during August,
2013 in the billing month of February, 2014. That has been reflected in the
Commission’s Orders dated 27 March, 2014 on those Petitions. However, during the
present proceedings, Shri Sanjay Gupta, Ashok Hotel, Nagpur has raised the matter
of refund of the excess amount recovered by MSEDCL due to early billing. Therefore,
the Commission directs MSEDCL to review the refunds made by it so far on account
of wrongful premature billing, and to make any remaining refunds due to consumers
in the next billing cycle.”

MERC has directed vide this order to refund the excess collected due to premature billing and
under recovery of the cost by MSEDCL will be dealt with in its MYT petition in Case No.121 of
2014.
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E. Definition of Premature:

Meaning of Premature: means occurring or done before the usual or proper time; too
early.

Premature means: Untimely, early, too soon, before time.

Premature means “not yet ready”. Something that is premature arrives early, like
premature baby birth before her due date, or the soggy cake you took out of the
oven prematurely.

F. Tariff Philosophy of Commission:

Hon’ble Commission has never approved any levy on retrospective basis.

Pl. refers the Case no.71 of 2009 (2% voltage surcharge case). In this order
recovery should be from the date of order i.e from 05/03/2010. In this case MSEDCL
shall raise the bill for the unit consumption from 05/03/2010. MSEDCL cannot raise
the 2% voltage surcharge for the bill date issue from 05/03/2010. The bill for the
consumption from 05/03/2010 will be reflected from billed month of April 2010 i.e.
biling month of March 2010. MSEDCL has calculated the pro-rata from unit
consumption from 05/03/2010 and levied to consumer.

Hon’ble Commission in its tariff order dated 16/02/2012, defined the applicability of
order in section 8.1 reads as below:

“Revised tariff shall be applicable from 01/08/2012. In case, where there is a billing
cycle difference for a consumer with respect to the date of applicability of the
revised tariffs, then the revised tariff should be made applicable on pro-rata basis
for the consumption. The bills for the respective periods as per existing tariff and
revised tariffs shall be calculated based on pro-rata consumption ( units consumed
during respective period arrived at on the basis of average unit consumption per day
multiplied by number of days in the respective period falling under the billing
cycle).”

In this order, tariff will be applicable date is mentioned. In this case MSEDCL shall
raise bills as per revised tariff from the date of tariff applicability date in respect to
consumption date. MERC has not allowed recovering the bills issued with revised
tariff rates for earlier date consumption after issue of tariff order applicability date.

Main Base points of Grievance:

Commission has allowed AEC 1 +AEC 2 from the month of September,2013 that
means MSEDCL has to charge the same from unit consumption from September
months itself i.e from the billing period 01/09/2013. But MSEDCL has charged for
unit consumption from August month i.e. from billing period 31/07/2013.
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Commission has allowed AEC 3 +AEC 4 from the month of October, 2013 that
means MSEDCL has to charge the same from unit consumption from October
months itself i.e from the billing period 01/10/2013. But MSEDCL has charged for
unit consumption from August month i.e. from billing period 31/07/2013.

Commission has allowed Additional FAC from the month of September,2013 for the
period of three months that means MSEDCL has to charge the same from unit
consumption from September months itself i.e. from the billing period 01/09/2013.
But MSEDCL has charged for unit consumption from August month i.e. from billing
period 31/07/2013 and continue up to December, 2013 billing month i.e. up to
31/12/2013. Thus MSEDCL has billed the same in five months instead of three
months.

As per direction of Commission vide order dated 26/06/2015, to refund excess
collected amount on account of wrongful premature billing.

In the same matter, M/s. Eurotex Industries has approached to Commission and
MSEDCL has committed to Commission for refund of One month AEC and Addl. FAC
which has charged in the billing month of August 2013 and submitted the
compliance report and refunded the same amount to 1198 consumers including M/s.
Eurotex Industries in the billing month of Feb.2014 vide letter no.PR-3/Tariff/07318
dated 03/03/2014.

MSEDCL letter dated 03/03/2014 clearly shows that bills for some of consumer for
billing month of August 2013 were already issued before the necessary amendments
in billing software and these consumers were charged with adjustment with
amendment in Oct.2013. It is clear that the refund has made for 1198 consumer is
for August billing month.

From the billing month of January, 2014, Government of Maharashtra has
compensated AEC charges as per GoM’s Decision No. Sankirn/2013/C.No.278 (Part-
1)/ERG-5 dt.29/01/2014.
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Refund of AEC 1+AEC 2, AEC 3+AEC 4, Addl.

EAC
Billing KWH AEC 1+AEC 2 AEC3+AEC4 Addl. FAC
Month Consumed 61.73+49.92 8.27+19.45
1.1165 0.2772 0.2057
Aug.13 4267598 4764773.167 1182978.166 877844.9086
Sept.13 3966005 1099376.586
Dec.13 3674448 755833.9536
Jan.14
Total 4764773.167 2282354.752 1633678.862 8680806.78
ED 9% 428829.585 205411.9276 147031.0976 781272.61
Total Refund 5193602.752 2487766.679 1780709.96 9462079.39
Relief:

From the above, it seems that MSEDCL has wrongly collected the AEC and Additional
FAC charges before the usual or proper time: too early and not as per order of
Commission.

So collection of amount due to premature should be refunded with interest as per
EA, 2003.

CASE NO. 05 OF 2016

*In the matter of excess recovery of Fuel Adjustment Charges

Ceat Tyre is a High Tension (HT) industrial consumer from 07/10/1959 having 9176
KVA sanctioned Contract Demand. The Commission issued the order in Case No. 43
of 2012 on 15th June, 2014 and permitted MSEDCL to recover the un-recovered
FAC amount of Rs.1483 Crore from its consumers through monthly bills in6equal
installments. The recovery amount was Rs. 247 Crs.in each month from June, 2012
to November, 2012. The amount ofRs. 247Crore per month was to be recovered
proportionately from the consumers as per their respective category and slab in
conformity with the principle specified in Regulation 82.10 of the Maharashtra
Electricity Regulatory Commission (Terms and Condition of Tariff) (Amendment )
Regulations, 2011. MSEDCL accordingly issued Circular No.162dated 19th June,
2012 for recovery of the additional FAC to be levied in the billing month June, 2012
and the remaining was to be recovered in the bills for the month of July, August,
September, October and November of 2012.
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The details of billing period of additional FAC recovered are as under:-

Bill for the | June-2012 June-2012 | July-2012 August- September October November

month 2012 2012 2012 2012

Types of bill Regular Suppleme | Regular Regular Regular Regular Regular

ntary

Billing Period 21.5.2012 21.6.2012 | 30.6.2012 02.8.2012 | 31.08.2012 01.10.2012 to | 01.11.2012
to to to to to 01.11.2012 to
21.6.2012 30.6.2012 | 02.8.2012 31.8.2012 | 01.10.2012 01.12.2012

MSEDCL 162 163 165 166 168 169 169

circular no.

Bill date 21.6.2012 15.7.2012 | 8.8.2012 07.9.2012 | 04.10.2012 06.11.2012 05.12.2012

As per the order of the MERC, the recovery was to be made only in 6 equal monthly
installments starting from June, 2012 to November, 2012, i.e. from 1st June, 2012
to 30th November, 2012. MSEDCL has recovered additional FAC for more than 6%
months for the period from 15th May, 2012 to 01 December, 2012. MSEDCL has
shifted the billing period during the FAC recovery and as a result recovery is made
for more than six months. As per the Circular dated 13th April 2012, the auto reset
was to be done from 1st May, 2012 and accordingly the billing period for June 2012
would have been from 1st June to 30th June, 2012.

The additional FAC recovered for the period from 15th May, 2012 to 31st May, 2012
and 1st December, 2012 be refunded with interest at the rate of 9 % per annum.

CASE NO. 06 OF 2016

*Grievance regarding refund of excess collected FAC from the billing month of Dec.2013 to
Dec.2014.

We have noticed that MSEDCL has not charged FAC as per MERC post facto approval
given as per billing month.

FAC is the part of Tariff and Tariff is being determined by the MERC. The
methodology of FAC calculation and recovery thereof has to be approved from the
Commission in the tariff order. Without change in Tariff Order or without approval
/sanction of MERC, the FAC methodology could not be changed or altered. MSEDCL
has changed levy of FAC methodology with gap of three months to two months from
the billing month of Dec. 2013.FAC has wrongly charged due to interpretation of
word “In the billing month and to be billed month”.

Commission has given post facto approval for charging of FAC for the respective
billing month wide order dated 18/12/2014; 11/02/2016; 16/02/2016.

As per Commission post facto approval, MSEDCL should rework the calculation of
FAC from the billing month of Dec.13 to Dec.14, and refund the excess collected

amount with interest @9% p.a. from the date of deposit to till date of refund.

FAC
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Billing FAC levied FAC Diff Units Amount

Month MSEDCL MERC

Dec.13 -7.97 -28.06 20.09 3674448 738196.603

Jan.14 0 0 0 4202114 0

Feb.14 0 0 0 3777509 0

Mar.14 4.74 4.74 0 4395833 0

Apr.14 3.64 17.11 -13.47 990112 -133368.086

May.14 14.77 3.64 11.13 2758309 306999.792

Jun.14 38.98 14.77 24.21 2675210 647668.341

Jul.14 13.01 38.98 -25.97 1656956 -430311.473

Aug.14 36.64 13.01 23.63 1002182 236815.607

Sept.14 60.43 36.64 23.79 794217 188944.224

Oct.14 21.22 60.43 -39.21 1008729 -395522.641

Nov.14 51.92 21.22 30.7 983500 301934.5

Dec.14 90.52 51.92 38.6 1173909 453128.874
935 1914485.74
ED 9% 172303.717
Total FAC Refund 2086789.46

After service of notice respondent utility appeared and filed reply on 20.06.2016.
Case No 5:-

The applicant applied for refund of additional FAC Chages in the period of June 12
to Nov 12.
However the case filed by applicant is the time barred as per Reg No. 6.6 of MERC
(CGRF regulation which as below
“The forum shall not admit any grievance unless it is filled within two years
from the date on which the cause of action has arisen”

In above case the dispute is pertaining to June 12 to Nov 12 which is time
barred now.

The cause of action is arisen in the period of June 12 to Nov 12, Hence the
case time barred .

The additional FAC is charged through hard office IT programme in
accordance with MSEDCL Rules

In the view of the above, the billing is done as per rule & above case is time
barred case

It is kindly requested to dismiss above case considering the Reg No 6.6

Case No 6:-
The applicant in above case requested to refund of FAC charges for the period of
DEC 13, Feb -14 & May 14.
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The above case also time barred as per Reg 6.6

The cause of action is arisen in the period of DEC 13, Feb -14 & May 14, Hence the
case time barred.

In the period of Dec 13, Feb-14 & May 14 the FAC levied through system as per
MSEDCL rules

Case No -7

In case no 7 the applicant has mention the MSEDCL has levied additional FAC from
Billing Month of Aug 13 to Dec 13 instead of Sep 13 to Nov 13. The applicant further
requested to refund the additional FAC levied in the month Aug-13 & Dec-13

The cause of action is arisen in the period of Aug-13 & Dec-13. Hence the case time
barred considering the Reg 6.6 The additional FAC is charged through System as per
MSEDCL Rules.

In view of the above billing is done properly in accordance with head office
circulars, Further the case is time barred

Case No 8:-
The applicant applied for refund of additional AEC-3 and AEC-4 Chages levied in the
month Aug -13 and Sept 13 .

The cause of action is arisen in the period of Aug -13 and Sept 13 ., Hence
the case time barred as per Reg 6.6. There is considerable delay in above matter
from the date of actual cause of action

The AEC3 and AEC4 charges are levied through system as per MSEDCL Rules
There is no manual billing in case of above consumer and all bills are issued as per
Head office direction

Case No 9:-
The applicant applied for refund of additional AEC-1 and AEC-2 Charges levied in the
month of Aug -13
The cause of action is arisen in the month of Aug -13., Hence the case time
barred as per Reg 6.6.
The AEC1 and AEC2 charges are levied through system as per MSEDCL Rules
There is no manual billing in case of above consumer and all bills are issued as per
Head office direction
In the view of the above, the billing is done as per rule & above case is time
barred case
It is kindly requested to dismiss above case considering the Reg No 6.6
Utility submitted additional say
The Respondent utility submitting say , which is as below:-
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1) The above cases filed by applicant are clearly time barred cases and squarely falls
within the ambit and scope of Reg.no.6.6 of MERC (CGRF) regulations, which is as
below.

“The forum shall not admit any grievance unless it is filed within two years from
the date on which the cause of action has arisen.”

2) The ratio in Order of Hon’ble Ombudsman in case of M/s. Lupin Ltd vs MSEDCL,
Pune (Rep. No.23 of 2016 date 13/05/2016) is not applicable in present case.
The facts mentioned in above order are totally different with present case. The
order is regarding appeal period to CGRF from the decision of IGRC.
However, the present case is regarding late filing of grievance before IGRC and
CGREF ie. after the period of 2 years from actual cause of action.
In present case the appellant consumer has filed the grievances before IGRC
after the period of two years from the date actual cause of action.
The cases filed by appellant are clearly time barred and not maintainable as
per the provisions of Reg.no.6.6.
3) The ratio in Judgment of Hon’ble Bombay High Court in W.P. No. 9455 of 2011 in
the matter of M/s. Hindustan Petroleum Corporation Limited V/s. MSEDCL is not
applicable in present case.
Single Bench issued the said judgment on dtd.19/01/2012.
Thereafter, on dtd.10/07/2013, another Single Bench issued the Clarificatory
judgments in W.P.no0.1650 of 2012 in case of MSEDCL V/S M.R.Salodkar
The judgment in Salodkar Case is latest judgment, which is issued after the
judgment in case of M/S Hindustan Petroleum Corporation Limited.
The para no.10 of judgment in Salodkar Case is very specific on the issue of
limitation and relevant to present case.

The Hon’ble Court rules in para no.10, "Within 2 years from the cause of action, a
complaint must come to Forum”,

4) The Reg.no.6.6 of MERC (CGRF) regulations is settled law and the time barred
cases are not maintainable. The case no.5, 6, 7, 8 & 9 are time barred cases, which
are filed after considerable delay. Please, dismiss above cases as per Reg. No.6.6.

And quoted Judgment in W.P.no0.1650 of 2012 in case of MSEDCL V/S M.R.Salodkar

After perusing consumer complaint and replied filed by respondent utility
following point arose for our consideration
1) Whether consumer complaint is within limitation under ombudsman Regulation

Procedure laid down on the point of limitation.

2) Whether consumer is entitled for refund of AEC 1, 2 FAC for year 2013-14. FAC

2016 on dated 11.02.2016 and 16.02.2016 difference with interest @9%
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3) Whether consumer is entitled to any relief.

Reasoning
On the date of hearing consumer and his representative appeared before

this Forum. He submitted grievance raising dispute for refund of FAC excess for the
period June 2012 to November 2012. According to consumer he approach to IGRC and
raised dispute but the said arrears claim by the consumer combine of different period.
Document filed by consumer are minutely perused it appears form the record bill issued
to the consumer and alleged to which paid in the year 2012. According to me cause of
action arose for consumer to raised the dispute in year 2012 alleging contravention of
circular issued by respondent utility at appropriate time. But this consumer filed copy of
form no ‘X’ which is dated 16.12.2015. On the date of filing itself the dispute raised by
consumer is not within the period of 2 year on which date cause of action arose to the
consumer to raise the dispute before appropriate forum.

During the course of hearing respondent utility authorized officer
submitted that no judgment or order pass on consumer grievance as the dispute raised
by the Consumer beyond the period 2 year and therefore in none of the complaint IGRC
entertain and pass any order. It is submitted by consumer that limitation period shall
not applicable to the consumer has IGRC is not Forum and therefore he create right to
filed the complaint without prejudice to the rights of consumer. I have considered the
issue of limitation separately. To my view consumer is required to raised the dispute
within the period of 2 year on date of original cause of action to raised the dispute
available to the consumer but in this case claim of refund of FAC of earlier period.
Accordingly to me is not within the period of limitation as prescribe in regulation it is
not filed within the period of 2 years from the date of cause of action in the year 2012.
Therefore all the complaint filed by consumer cannot be entertained by this Forum. I
hold relief claim by the consumer is time barred. Hence I answered consumer complaint
is time barred.

So far as dispute raised by consumer and claim refund of FAC for the
year December 2013 and May 2014 and submitted in view of Circular No 189 and 193
and as per order of MERC in case no 95/2013 MA No 187 of 2014 dated 26.07.2015.
Respondent utility filed reply that difference of FAC arrears already considered and
refund this adjusted and benefit given to the consumer in next appropriate bill as per
direction of MERC and at present there is no necessity or refund of the case arose to
claim by the consumer. In this consumer complaint which is combine together part of
the relief claim by the consumer required to be considered separately in this hearing
consumer representative hardly press the ground to grand the relief in his favor on the
point of limitation M/s Hindustan petroleum corporation Ltd Vs MSEDCL in case no
9455/2011 and also in case of M/s. Lupin Vs MSEDCL Pune representation no 23/2016
order dated 13.05.2016. Both the judgment place before me on perusal of this
complaint entire dispute of claim of consumer decided by me on merits. Consumer also
relied on judgment given by CGRF Nasik in instant case perused by me. The judgment
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given by CGRF Nasik is not binding to president of other Forum and therefore it will not
helpful on the ground that CGRF not considered reply filed by utility properly in
appropriate case and considered only the grievance made by consumer. To my view
recent development, various judgment and order required to be considered while
deciding policy issue on the ground whether relief of refund of AEC1 AEC2 AEC3 AEC4
FAC & additional FAC in proper aspect as APTEL judgment 95/2013 direction given to
MERC for reconsidered the issue without passing any judgment on merit. Consequently
MERC and other judgment required to be followed by me as follows. I am required to
mention those judgments in following list

1] MERC Case No. 28 of 2013 dated 3/9/2013 (AEC-3 & 4)

2] MERC Order in Case No. 44/13 dated 4/9/13 (FAQC).

3] MERC Case No. 95/2013 dated 5/9/13 (AEC 1 & 2).

4] MSEDCL Commercial Circular No.209 dated 7/9/13.

5] MERC Order in Case No.144/13 dated 27/3/2014.

6] MERC Order in Case N0.95/2013 dated 26/6/15.

7] MSEDCL Commercial circular No 243 Dated 07.09.20138

8] GR.No sankirna/2013/C.No 278(Part-I) ERG-5 Dated 29/01/2014

9] CGRF Nagpur order 300 of 2014 M/s. Shiva Steel Industries (Nag)Ltd vs MSEDCL
Nagpur

10] MERC order in Case No. 92 of 2014 M/s Cosmo Films Ltd Vs MSEDCL

11] MERC order in Case No. 211 of 2014 M/s. Ruhatiya Spinners Pvt. Ltd. Vs MSEDCL.
12] Forum heard arguments of both the sides and perused the record.

13]It is an admitted fact that on the basis of order of Hon’ble MERC Dt. 3.9.2013 in
case No. 28/13, order of Hon'ble MERC Dt. 4.9.2013 in case No. 44/13 and order of
Hon’ble MERC Dt. 5.9.2013 in case No. 95/13, M.S.E.D.C.L. had issued Circular No. 209
Dt. 7.9.2013.

14] In present grievance application, it is the contention of the applicant that
M.S.E.D.C.L. has to issue corrected energy bill as per Commercial Circular No. 209 Dt.
7.9.2013. However, it is pertinent to note that on 22.8.2014, Hon’ble APTEL - Appellate
Tribunal for Electricity (Appellate Jurisdiction) has passed the order in Appeal No.
295/13 in the matter of TATA Motors Vs. MERC & MSEDCL on 22.8.2014. On careful
perusal of this Judgement, it is crystal clear that in this matter, order passed by Hon’ble
MERC in case No. 95/13 Dt. 5.9.2013 is challenged. In this land mark Judgement in
Appeal No. 295/13, TATA Motors Vs. MERC & M.S.E.D.C.L. decided on 22.8.2014,
Hon’ble APTEL on page No. 56/58 & 57/58 held as under : - 81. SUMMARY OF OUR
FINDINGS

“(a) The impugned Order has been passed in violation of section 62, 64 and 86 (3) of
the Electricity Act 2003. The Page 5 of 12 Case No0.300/14

State Commission should have followed the mandatory procedures contemplated u/s 64
and 86 (3) of the Electricity Act 2003 by issuing public notice and giving opportunity to
the consumers to raise objections/suggestions on the retail supply of tariff proposed
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and only after considering these objections/suggestion, should have determined the
tariff. (b) As per Section 62 (4) of the Act, the tariff may not ordinarily be amended
more frequently than once. However, the tariff can be amended more than once in a
financial year in respect of any changes in terms of fuel surcharge formula as may be
specified by the State Commission. This Tribunal has held earlier that the tariff can be
revised without following the procedure u/s 64 provided the revision in tariff is in terms
of the Fuel Surcharge Formula as specified by the State Commission through
Regulations or by the Tariff Order. The Impugned Order was not an amendment in tariff
as per the specified Fuel Surcharge Formula. (c) We, therefore, set aside the Impugned
Order and remand the matter to the State Commission to give opportunity to the
parties concerned as per the provisions of Section 64 of the Electricity Act and hear the
matter in a transparent manner and pass the final order uninfluenced by its earlier
findings, as expeditiously as possible. We want to make it clear that we are not giving
any opinion on the merits”. Page 6 of 12 Case No0.300/14

15] Therefore as per authority cited supra, order passed by Hon’ble MERC in case No.
95/13 Dt. 5.9.2013 is set aside and matter is remanded back to State Commission with
certain specific directions.

16] As the matter is remanded back by Hon’ble APTEL to State Commission with certain
directions, therefore the matter is subjudice and pending before Hon’ble MERC for
decision in the light of observations given by Hon’ble APTEL in the authority cited supra.
17] Therefore though in the authority cited supra, appellant was different i.e. M/s. TATA
Motors Ltd. but same issue and same subject matter is decided by Higher Authority and
therefore now the matter is subjudice before State Commission and matter is remanded
back and hence present grievance application is untenable at law before this Forum, as
per Regulation 6.7(d) of the said Regulations. According to Regulation 6.7 (d) of the
said Regulations, Forum shall not entertain Grievance “where a representation by the
consumer, in respect of the same Grievance is pending in any proceedings before any
court, tribunal or arbitrator or any other authority, or a decree or award or a final order
has already been passed by any such court, tribunal, arbitrator or authority”. Therefore
as same subject matter is decided by Hon’ble APTEL and matter is pending before MERC
and therefore this Forum has no jurisdiction to decide present Grievance application.

18] Furthermore, now the Commercial Circular No. 209 Dt. 7.9.2013 does not remain in
existence which was issued on the basis of 3 different orders passed by Hon’ble MERC.
Therefore, now the applicant has to apply afresh to M.S.E.D.C.L. on the basis of the
Judgement of Hon’ble APTEL Dt. 22.8.2014 in Appeal No. 295/13 and to request for
Page 7 of 12 Case No0.300/14

consideration of the matter in the light of the authority cited supra. In spite of filing
fresh application, if M.S.E.D.C.L. does not comply, then the applicant consumer has to
approach afresh to I.G.R.C. on the basis of the order passed by Hon’ble APTEL in
Appeal No. 295/13 and even then if the grievance is not redressed then only applicant
may approach this Forum, if the time limit, circumstances and regulations permit. In
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that eventuality, Forum shall decide such grievance in accordance with law. At present,
present Grievance Application deserves to be dismissed.

19] Hon’ble APTEL passed order in Appeal No. 23/14 and Appeal No. 65/14 Dt.
11.9.2014 & held as under : - "We have heard the Learned counsel for the parties. It is
noticed that the Order passed on 5.9.2013 has already been set aside in Appeal No.
295 of 2013, and the matter has been remanded for re-determination. Consequently,
the impugned Order dated 29.10.2013 challenged in this Appeal has also to be set
aside and remanded for re-determination. Accordingly, Ordered. In view of the above
Order, it is open to the Appellants to approach the Distribution Company for refund of
the amount, which has been collected earlier. With these observations, both the
Appeals are disposed of”.

20] It has been specifically observed in the said authority that it is upto the Appellants
to approach Distribution Licensee for refund of the amount which has been collected
earlier. This order is dated 11.9.2014. It Page 8 of 12 Case No0.300/14

is pertinent to note that in the case in hand, the applicant filed application to I.G.R.C.
on 9.4.2014, i.e. before passing of above discussed order by Hon’ble APTEL Dt.
11.9.2014. Therefore now the applicant is at liberty to file specific application to
M.S.E.D.C.L. for refund of the amount on the basis of authority cited supra and change
in circumstances. There is nothing on record to show that after passing of the order by
Hon’ble APTEL in case No. 23/14 and 65/14 Dt. 11.9.2014, applicant filed any
application for refund of amount to M.S.E.D.C.L. Therefore after passing of the said
order by Hon’ble APTEL applicant did not approach M.S.E.D.C.L. for refund of amount
nor filed any grievance application before I.G.R.C. as contemplated under Regulation
6.2 of the said Regulations, which is mandatory provision and under these
circumstances, the applicant can not approach to this Forum directly for refund of the
amount. Therefore, now the applicant has to approach first to Distribution Licensee for
refund of the amount which has been collected earlier and if same amount is not
refunded by the Distribution Licensee, then applicant is at liberty to approach to
I.G.R.C. and even then if grievance is not redressed, then only applicant can approach
to this Forum for refund of the amount. For these reasons, grievance application
deserves to be dismissed.

21] It is pertinent to note that as per order passed by Hon’ble APTEL in case No.
295/13 Dt. 22.8.2014, impugned order of Hon’ble MERC regarding AEC has been set
aside and the matter is remanded to State Commission to give opportunity to the
parties concerned as per provisions of Section 64 of Electricity Act 2003 and to hear the
matter in a transparent manner and pass final order. It is clear that Hon’ble APTEL had
not given any opinion on merits, nor given any stay to the present recovery of AEC,
neither given any directions to M.S.E.D.C.L. even though Page 9 of 12 Case No0.300/14
.it was a party to the appeal. These facts show that Hon’ble APTEL wants the matter to
be decided afresh. Therefore the matter is subjudice.
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22] Learned representative of the applicant placed his reliance on the Common Order
passed by Hon’ble Electricity Ombudsman Nagpur in Case No. 68/14, 88/14, 89/14,
91/14, 92/14, 94/14, 95/14, 117/14, 122/14 & 127/14 Dt. 22.12.2014. On the
contrary, Officers of respondent M.S.E.D.C.L. placed their reliance on the Judgement
passed by Hon’ble APTEL in Case No. 295/13 decided on 22.8.2014 and another
Judgement passed by Hon’ble APTEL in appeal No. 23/14 and IA No. 30/14, 31/14 &
93/14 and Appeal No. 65/14 Dt. 11.9.2014. We have carefully perused authorities &
Judgements passed by Hon’ble Electricity Ombudsman Nagpur so also both the
Judgements and orders passed by Hon’ble APTEL and relied by M.S.E.D.C.L. In our
considered opinion, being the Higher Authority, Judgements of Hon’ble APTEL has a
direct binding force on this Forum. Therefore we place our reliance on cited decisions of
Hon’ble APTEL and relying on the decisions of Hon’ble APTEL, we hold that grievance
application deserves to be dismissed. It is our duty to read, interpret, explain and
understand the judgement of Hon’ble APTEL in its true meaning, sense and language
and we can not mis-interpret it at any cost. We must bear in mind that Hon’ble APTEL
has not only set aside order passed by Hon’ble MERC but in the same breath remanded
the matter back to the State Commission to give opportunity to the parties concerned
as per the provisions of Section 64 of Electricity Act 21003 and hear the matter in
transparent manner and pass final order uninfluenced by its earlier findings as
expeditiously as possible. Hon’ble APTEL further made it clear that they are not giving
any opinion on the merits. Therefore it is clear that up till now Hon’ble APTEL had not
given any findings on merits of the matter and matter is subjudice. Page 10 of 12 Case
No.300/14

23] It is pertinent to note that officers of M.S.E.D.C.L. produced one most important
document before this Forum. It is a letter written by Chief Engineer (Commercial) Dt.
11.12.2014. It is a letter regarding request for refund of AEC with reference to Hon’ble
APTEL's order dated 22.8.2014 in appeal No. 295/13 and in this letter there is reference
of Hon’ble APTEL’s order in appeal No. 295/13 Dt. 22.8.2014 and Hon’ble MERC's order
in case No. 95/13 Dt. 5.9.2013. Recitals of this letter are as under : - “With reference
to above, vide judgement dated 22nd August 2014, APTEL has set aside the impugned
Order (case No. 95 of 2013 dated 5th September 2013) and remand the matter to the
State Commission to give opportunity to the parties concerned as per the provisions of
Section 64 of the Electricity Act and make it clear that APTEL are not giving any opinion
on the merits. It is felt that as there are no specific direction of the APTEL in the
judgement in Appeal No. 295 of 2013 for refund of amount that is recovered from
consumers in the form of Additional Energy Charges, hence the question of refund of
the AEC amount to the consumers does not arise. In order to avoid the multiple
litigations, MSEDCL filed Miscellaneous Application in Case No. 95 of 2013 before
Hon’ble Commission for early disposal of matter in view of APTEL’s judgement in Appeal
No. 295 of 2013 on 3.11.2014. In the application MSEDCL requested the Hon’ble
Commission that it may take up the matter at the earliest and dispose of the matter
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expeditiously so as to avoid the future litigations. This will also provide clarity to the
consumers of the State. In view of Miscellaneous application in Case No. 95 of 2013
filed before Hon’ble Commission, your application regarding refund of Additional
Electricity Charges is kept pending till further clarification from Hon’ble Commission”.
24] On close scrutiny of this letter dated 11.12.2014 issued by Chief Engineer (Com.),
it is crystal clear that in order to avoid multiple litigations, M.S.E.D.C.L. filed
Miscellaneous Application in Case No. 95/13 Page 11 of 12 Case No.300/14
before Hon’ble Commission for early disposal of the matter, in view of Hon'ble APTEL's
judgement in Appeal No. 295/13 on 3.11.2014. In the application, M.S.E.D.C.L.
requested Hon’ble Commission that it may take up the matter at the earliest and
dispose off the matter expeditiously so as to avoid further litigations. This will also
provide clarity to the consumers in the State. In view of misc. application in case No.
95/13, filed before Hon’ble Commission, application for refund of AEC is kept pending
till further clarification from Hon’ble Commission. 19. Therefore again it is clear that
Misc. Application No. 95/13 filed by M.S.E.D.C.L. is pending before Hon’ble MERC for
further clarification and directions. Therefore it is again clear that matter is subjudice
and pending before Hon’ble Commission recently, and hence according to regulation 6.7
(d of the said Regulations, this Forum has no jurisdiction to entertain the present
grievance application. This Forum is of considered opinion that we have to wait till
passing of the order by Hon’ble MERC in Misc. Application in case No. 95/13 regarding
refund of AEC.
25] It is pertinent to note that this letter of Chief Engineer (Com.) Dt. 11.12.2014
appears to be received in the office of non applicant at Nagpur on 5.1.2015. (Specific
stamp Dt. 5.1.2015 regarding receipt of the letter is appearing on the document).
Judgement delivered by Hon’ble Electricity Ombudsman is Dt. 22.12.2014. Therefore it
appears that this letter of Chief Engineer (Com.) Dt. 11.12.2014 received in the office
of non applicant at Nagpur on 5.1.2015 i.e. after passing of the Judgement by Hon’ble
Electricity Ombudsman Nagpur. Further more, on careful perusal of the judgement of
Hon’ble E.O. Nagpur it appears that this letter is not referred in the Judgement.
Therefore it is subsequent development Page 12 of 12 Case No0.300/14 that Misc.
Application in case No. 95/13 is filed before Hon’ble Commission for early disposal of
the matter in view of Hon’ble APTEL’s judgement in appeal No. 295/13 on 3.11.2014,
requesting the Hon’ble Commission to take up the matter at the earliest and to dispose
off the matter expeditiously to provide clarity to the consumers of the State and seek
further clarifications from Hon’ble Commission. These are subsequent changes and
change in circumstances that the miscellaneous application in Case No. 95/13 is filed by
M.S.E.D.C.L. and it is pending before the Hon’ble Commission. In such circumstances,
at this moment no relief can be granted to the applicant as prayed for. For these
reasons, we hold that grievance application deserves to be dismissed.

In view of the judgment after considering policy issue entitlement of
respondent utility to charge and claim. Question of refund of FAC AEC 1 AEC2 required
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to be answered in favor of utility as in those various judgment respondent utility is
allowed to claim the AEC, AFC & FAC charges from the existing and non existing
consumer since period 2013 to 2016 .Even the circular received by the respondent
utility authorize higher officer and issuing proper guidelines the respondent utility
required to act upon the circular and decide the issue of question of refund in various
cases properly. To my view claiming of AEC 1 AEC2 AEC3 AEC4 and additional FAC in all
consumer complaint filed before this Forum required to date as per direction and
decision of reviewed and revise bill issue which is already settled with due respect and
to prevent loss of revenue. I found question of relief claim by this Consumer not
maintainable. Hence consumer complaint required to be rejected with cost. Hence I
proceed to pass following order.

As per Maharashtra Electricity Regulatory Commission (Consumer
Grievance Redressal Forum and Electricity Ombudsman) Regulation, 2006 Clause No 4
and Clause No 8.4 which read as “ Every order made by the Forum shall be a reasoned
order either in Marathi or English and signed by the members conducting Proceedings”
& as per clause 4(c) * one member shall be a representative of a register voluntary
consumer protection organization of the area, working preferable for at least five year’
on matters concerning consumer grievance “. The member was on long live so delayed
in Judgment.

Order

The consumer complaint No 5,6,7,8,& 9 stands dismiss no order as to the cost.
Proceeding close.
Both the parties be informed accordingly.

The order is issued under the seal of Consumer Grievance Redressed Forum
M.S.E.D.C. Ltd., Bhandup Urban Zone, Bhandup.

Note:
If Consumer is not satisfied with the decision, it may proceed within 60 days from date
of receipt of this order to the Electricity Ombudsman in attached "Form B".
Address of the Ombudsman
The Electricity Ombudsman,
Maharashtra Electricity Regulatory Commission,
606, Keshav Building,
Bandra - Kurla Complex, Bandra (E),
Mumbai -400 051
If utility is not satisfied with order, it may file representation before the Hon. High Court
within 60 days from receipt of the order.

I Agree/Disagree I Agree/Disagree
DR. ARCHANA SABNIS ANIL P. BHAVTHANKAR RAVINDRA S. AVHAD
MEMBER CHAIRPERSON MEMBER SECRETARY
CGRF, BHANDUP CGRF, BHANDUP CGRF, BHANDUP
5t09/2016
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