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SYNOPSIS

The instant Appeal is being preferred by Mlaharashtra State Electricity Distribution
Company Ltd. (hereinafter referred to as “MSEDCL" for sake of brevity) under
Section 111 of the Electricity Act, 2003 against order and judgment dated
16.11.2017 (hereinafter referred to as “Impugned Order” for sake of brevity) passed
by Maharashtra Electricity Regulatory Commission (hereinafter referred to as

“MERC” for sake of brevity}, in Case No. 24 of 2017 filed by MSEDCL.

By way of the Impugned Order, Ld. MERC has wrongly held that no change has taken
place that would affect the basis of the rate underlying the Late Payment Surcharge
and therefore the said RBI Guidelines/Circulars, by which RBI has introduced Base
Rate system in 2010 and the MCLR system in 2016, are not Change in Law events as

per the PPAs,

The Ld. MERC has failed to appreciate that in the present case MSEDCL is an affected
party and continuation of the SBAR will cause unjust enrichment to the Generators
and injustice to common consumers and MSEDCL by way of the increased rate of
interest on LPS as per the SBAR which is higher than the present reference rates as
notified by REL Any payment made at the said SBAR rates would add on and

become ‘unjust additional income’ for the generators.

The Ld. MERC has wrongly overlooked the fact that the Commission itself has also
replaced the SBAR system with the Base Rate system in its fresh MYT Regulations,

2015.



in view of the foregoing facts and circumstances, the Impugned Order deserves to be

set aside and is liable to be quashed by this Hon'ble Tribunal in the interest of

justice.

LIST OF DATES

DATES

PARTICULARS

2003

RBI introduced the Benchmark Prime Lending

Rate (BPLR) system

MSEDCL had initiated two bidding processes for

Case 1 Stage 1 and Casel Stage 2 separately

14.08.2008

MSEDCL  PPA  signed with Adani  Power

Maharashtra Ltd.(APML} for 1320MW power at

the rate of Rs. 2.64 per unit with relevant change - |

inlaw clause.

25.09.2008

MSEDCL PPA signed with Lanco Vidarbha Thermal

- Power Ltad.(Lanco} for 680MW power at the rate

of Rs. 2.72 per unit with relevant change in law

clause.

27.11.2009

The Commission approved the PPA with JSW for

- 300 MW in Case No.39 of 2009




(23

23.02.2010

- MSEDCL PPA signed with JSW Energy [Ratnagiri)
- Ltd. ("]SWT) for 300MW power at the rate of Rs.
2.72 per unit with relevant change in law clause.
17.03.2010 EMSEDCL PPA signed with GMR Warora Energy
Ltd. ("GMR") under the Casel Stage 2 bidding
process with relevant change in law clause.
31.03.2010, MSEDCL PPA  signed with Adani Power
09.08.2010 Maharashtra Ltd.(APML) under the Casel Stage 2
and bidding process with relevant change in law
16.02.2013 clause.
09.04.2010 - RBlissued Guidelines on the Base Rate
22.04.2010 MSEDCL PPA signed with Rattan India Power Ltd.
and l‘ (.RPL"} under the Casel Stage 2 bidding process
05.06.2010 | with relevant change in law clause.
01.07.2010 RBI issued Master Circuiar stating that the BPLR

. system introduced in 2003 fell short of its original

objective of bringing transparency to lending

| rates. This was mainly because, under the BPLR
- system, Banks could lend below the BPLR. For the
- same reason, it was also difficult to assess the
;transmission of policy rates of the RBI to the

lending rates of Banks. Accordingly, Banks were




advised to switch over to the system of Base Rate

| from 1 july, 2010

28.12.2010

The Commission approved the PPA with GMR for
1200 MW, RPL for 1200 MW and APML for 1200

MW in Case No. 22 of 2010

14.05.2011

The Commission approved the PPA with APML for

125 MW in Case No. 56 of 2010

27153017

| The Commission approved the PPA“VV?EE APMLA.?OI: o

440 MW in Case No. 53 of 2012

20.02.2013 The Commission approved the PPA with APML
1320 MW and with Lanco for 680 MW in Case
- No.68 of 20712

2015 “Inthe MYT Regulations, 2015, the Commission has i

%replaced the SBAR system with the Base Rate
system

03.03.2016 RBI has issued fresh directions called the RBI

;{Interes‘{ Rate on Advances) Directions, 2016
Ewhich provides that all rupee loans sanctioned

“and credit limits renewed with effect from 1 April,




E

2016 shall be priced with reference to the
Marginal Cost of Funds Based Lending Rate
(MCLR}, which will be the internal benchmark for
such purposes. At present the BPLR is 14.05% per

L annum.

23.09.2016

! MSEDCL served & Notice for the Change in Law on

the following IPP power suppliers:

| a) APML for the PPAs of 1320 MW, 1200 MW
and 125 MW

o) RPLfor 750 MW and 450 MW.

c} GMRfor 200 MW

d) JSW for 300 MW

e} Coastal Gujarat Power Ltd. (CGPL)

;MSEDCL received replies from CGPL, RPL and

JSW denying the change in law

02122016

MSEDCL filed a petition before MERC under
Section 86 of the Act read with the Change in Law
clauses of the PPAs under Case 1 Stage 1 and Case

2 Stage 2 respectively

f’“m.oazow

- APML filed its reply




25.03.2017 ISW filed its reply
74.04.2017 “RPLTiled its reply
28.04.2017 GMR filed its reply
16.11.2017 MERC pas.ci“-,rd the Impugned Order holding that no

change ias taken place that would affect the hasis

of the rate underlying the Late Payment Surcharge

and therefore the said RBI Guidelines/Circulars,

by which RBI has introduced Base Rate system in

2010 and the MCLR system in 2016, are not

- Change in Law events as per the PPAs.

Hence the Present Appeal
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IN THE APPELLATE TRIBUNAL FOR ELECTRICITY, AT NEW DELHI

APPELLATE JURISDICTION
APPEAL NO. OF 2018

[From the Order of the Ld. MERC dated 16.11.2017 passed in Case No.
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Through its Secretary,

2. M/s Adani Power Maharashtra Ltd.
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APPEAL UNDER SECTION 111 OF THE ELECTRICITY ACT, 2003

MOST RESPECTFULLY SHOWETH:

1.1

1.2

(1)

Details of the Appeal

The instant Appeal is being preferred by Maharashtra State
Electricity Distribution Company Ltd. (hereinafter referred to as
“MSEDCL" for sake of brevity} under Section 111 of the
Electricity Act, 2003 against order and judgment dated
16.11.2017 {hereinafter referred to as “Impugned Order” for
s;ke of brevity) passed by Respondent No. 1, Maharashtra
Electricity Regulatory Commission (hereinafter referred to as
"MERC” for sake of brevity), in Case No. 24 of 2017 filed by
MSEDCL seeking relief for the Change in Law event arising from
the introduction by the Reserve Bank of India (RBI) of the Base
Rate system and thereafter the Marginal Cost of Funds-based

Lending Rate system in place of the Benchmark Prime Lending

Rate in terms of the relevant provisions of its Power Purchase
Agreements (PPAs) with various Independent Power Producer
(IPP) Generating Companies under Section 63 of the Electricity

Act (EA), 2003.

The Ld. MERC by way of the Impugned Order held and observed
as under:-

In terms of the PPA not all changes in legal dispensations by a
Governmental Instrumentality such as RBI amount to Change in

Law events for the purposes of compensating the affected party.



(i)

(iii)

(iv)

(v]

(vi)

3

Any changes In the basis of the LPS rates consequent to revisions

by the RBI do not affect in any manner the rates at which power
N
was agreed to be sold and purchased under the PPAs and in the

consequent financial implications for either Party resulting in a

liability to compensate the affected Party.

While introducing the Base Rate system in 2010 and the MCLR
system in 2016, the RBI has prmontinuation of the
earlier BFLR dispensation for existing loans. Consequently, the
SBAR referred to in the LPS provision, which is the SBI PLR for

loans with maturity of one year, remains in vogue and its value

continues to be declared by SBI from time to time.

Therefore no change has taken place that would affect the basis
of the rate underlying the Late Payment Surcharge and therefore
the said RBI Guidelines are not Change in Law events as per the

PPAs.

The additional liability of LPS on MSEDCL would also be

expected to encourage timely payment and deter delay.

The PPAs provide for amendments by wa\ffbf“-a written
agreement. However, none of the Respondents have agreed to

the change in the LPS provision sought by MSEDCL.

A copy of the Impugned Order is annexed herewith and marked

as Annexure A-1 to this appeal.
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Date on which the order appealed against is communicated
and proof thereof, if any.

The Impugned Order dated 16.11.2017 was communicated to

the Appellanton 20.11.2017.

The Address of the Appellant for service is set out as

hereunder:

Maharashtra State Electricity Distribution Co. Ltd,
Stﬁ Floor, Prakashgad

Bandra (East)

Mumbai 400 051

Name and Address of the Counsel

Samir Malik / Varun Agarwal

Lex Global Legal Consultants

56, New Deluxe Apartments

Sector 9, Rohini, New Delhi 110085

Mobile: + 91 9871737960, +91 9717866618

The address of the Respondents for service of all notices in

the appeal is set out hereunder:

i. Maharashtra Electricity Regulatory Commission
World Trade Centre No.1, 13th Floor,
Cuffe Parade, Colaba
Mumbai - 400 001
Through its Secretary,

ii.  M/s Adani Power Maharashtra Ltd.
Achalraj, Opp. Mayor Bungalow, Law Garden,
Ahmedabad-380006, Gujarat,

Through its Director,

iii. M/sJSW Energy Ltd.
Village Nandiwade,
Post Jaigad, Tal. & Dist. Ratnagiri-415614
Through its Director,



7.1

iv. M/s Rattan India Power Ltd.
Plot No.D2 & D2 (Part),
At Additional Industrial Area,
Nandganpeth, Amravati-444 901,
Through its Director,

V. M/s GMR Warora Energy Ltd.
701/704, 7* Floor,
Naman Centre, A-wing,
BKC, Bandra, Mumbai- 400 051,
Through its Director,

Jurisdiction of the Appellate Tribunal
The Appellant declares that the subject matter of the appeal is

within jurisdiction of this Hon’ble Tribunal under the provisions

of Section 111 of the Electricity Act, 2003.

Limitation

The present appeal under Section 111 of the Electricity Act, 2003
has been filed within the limitation period against the Impugned
Order dated 16.11.2017 of the Ld. MERC as the Impugned order

was received by the Appellant on 20.11.2017.

Facts of the Case

As per the Competitive Bidding Guidelines issued by the Ministry
of Power (MoP), Government of India for Case 1 bidding
MSEDCL had initiated two bidding processes for Case 1 Stage 1
and Casel Stage 2 separately. The Commission’s approvals were
obtained for the Bidding Documents. The bidding processes and

the evaluation of bids were carried out as per these provisions



7.2

7.3

(4

and the PPAs signed accordingly with the successful bidders

under the Casel Stage 1 bidding process as follows:

Casel Stage 1 - PPA

'S. |Date of | Name of the Drawl | Tariff | Name of the
No PPA Generating | of (Rs/ | relevant
Company power |unit) | Project  of
(in the
MW) Generating
Company
14.08.2008 | Adani Power | 1320 2.64 | Units 2 and 3
Maharashtra of its Tiroda
Ltd.(APML) Project
25.09.2008 | Lanco 680 2.72 | Wardha
Vidarbha Project.
Thermal
Power
Ltd.(Lanco)
.1 23.02.2010 | JSW  Energy | 300 272 [ Unit 1 of its
(Ratnagiri) Ratnagiri
Ltd. (“]SW™) Project.

MSEDCL submitted Petitions for approval of these PPAs under

Section 63 of the EA, 2003. Vide its Order dated 27 November,

2009 in Case No.29 of 2009, the Commission approved the PPA

with JSW for 300 MW. Vide Order dated 20 February, 2013 in

Case No. 68 of 2012, it approved the PPA with APML for 1320

MW and with Lanco for 680 MW, and adopted the tariff.

APML and JSW have commenced supply. However, the Project

of Lanco has not been commissioned so far. Lanco has filed a

Petition for termination of its PPA. MSEDCL has also filed a

Petition for recovery of liquidated damages from Lanco for non-

commencement of supply.
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7.4  The relevant Clauses of these PPAs read as follows:

"Article 1:Definitions and Interpretation
Change in Law - shall have the meaning ascribed thereto in

Article 13.1.1 of this agreement

Indian Governmental instrumentality - means the Gol,
Government of Maharashtra and any ministry or,
department of or, board, agency or other regulatory or
quasi-judicial authority controlled by Gol or Government of
States where the procurer and project are located and
includes the CERC and MERC

..Late Payment Surcharge - shall have the meaning

ascribed there to in Article 11.3.4

Law - means, In relation to this Agreement, all laws
including Electricity Laws in force in India and any statute,
ordinance, regulation, notification or code, rule, or any
interpretation of any of them by an Indian Governmental
Instrumentality and having force of law and shall further
include all applicable rules, regulations, orders, notifications
by an Indian Governmental Instrumentality pursuant to or
under any of them and shall include all rules, regulations,

decisions and orders of the CERC and the MERC

.-SBAR- means the prime lending Rate per annum applicable

for loans with one [1) year maturity as fixed from time to
time by the State Bank of India. In the absence of such rate,
any other arrangement that substitutes such prime lending

rate as mutually agreed to by the parties.

Article 11: Billing and Payment
..11.3.4 In the event of delay in payment of a monthly bill by
the procurer beyond its due date month billing, a Late

e

Payment Surcharge shall be payable by the procurer to the
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seller at the rate of two (2) percent in excess of applicable
SBAR per annum, on the amount of outstanding payment,
caiculated on a day to day basis (and compounded with

monthly rest) for each day of the delay....

.Article 13: Change in Law

13.1 Definitions

In this Article 13, the following terms shall have the following
meanings

13.1.1 —Change in Law means the occurrence of any of the
following events after the date, which is seven [7) days prior,
to the Bid Deadline:

(i) the enactment, bringing into effect, adoption,
promulgation, amenc‘iméﬁ"t modification or repeal or any
law or

(ii) a_chcnge in interpretation of any law by a competent

court of law, tribunal or Indian overnmental

instrumentality provided such court of law, tribunal or
T
Indian governmental instrumentality is final authority under

law for such interpretation but shall not include (i) any
change in any withholding tax on income or dividends
distributed to the shareholders of the seller, or (ii) Change in
respect of Ul charges or frequency intervals by an

Appropriate Commission.

13.2 Application and principal for computing impact of
Change in Law

While determining the consequence of Change in Law under
this Article 13, the parties shall have due regard to the
principie that the purpose compensating the party affected
by such Change in Law, is to restore through monthly tariff
payvments to the exten! contemplated in this Article 13, the
affected party to the same economic position as if such

Change in Law has not occurred,
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...b) Operation Period-

As a result of Change in Law, the compensation for any
increase / decrease in revenues or cost to the Seller shall be
determined by the Maharashtra State Electricity Regulatory
Commission whose decision shall be final and binding on
both the parties, subject to right of appeal provided under
applicable law and effective from the date specified in 13.4.1

13.3 Netification of Change in Law:

13.3.1 If the @ Is affected by a Change in Law in
accordance with Article 13.2 and wishes to claim a Change in
Law under tnis Article, it shall give notice to the Procurer of
such Change in Law as soon as reasonably practicable after
becoming aware of the same or should reasonably have

known of the Change in Law.

13.3.2 Notwithstanding Article 13.3.1, the Seller shall be
obliged to serve a notice to the Procurer under this Article

13.3.2 if it Is beneficially affected by a Change in Law.

Without prejudice to the factor of materiality or other
provisions contained in this Agreement, the obligation to
inform the procurer contained herein shall be material

Provided that in case the Seller has not provided such notice,

the Procurer shail have the right to issue such notice to the

seller.

e

13.3.3 Any notice served pursuant to this Article 13.5.2 shall
provide, amongst other things, precise details of:

a) The Change in Law; and

b) The effects on the Seller of the matters referred to in
Article 13.2.

13.4 Tariff adjustment payment on account of Change in

Law



7.5.

7.6.

7.7

/4

13.4.1 subject to Article 13.2, the adjustment in monthly

tariff payment shall be effective from:

(i) the date of adoption, promulgation, amendment, re-

enactment or repeal of the Law or Change in Law, or

(ii]} the date of order/ judgment of the competent court or

tribunal or Indian Governmental I[nstrumentality, if the

Change in Law is on account of a change in interpretation of

»

law,

MSEDCL signed PPAs with bidders under the Casel Stage 2
bidding process as follows:
Casel Stage 2
S.No. | Date of | Name of the | Drawl | Tariff | Name of the
PPA Generating | of (Rs/  relevant
Company power | unit) | Project of
(in the
MW]) Generating
Company
1. 117.03.2010 | GMR Warora | 200 2.88 | Warora
Energy Lid. Project
(LGMR")
2. | 22.04.2010 Rattanindia {450 3.26 | Amravati
Power  Ltd. Project.
1 05.06.2010 | (,RPL" 750
3. 1 31.03.2010 | Adani Power | 1200 3.28 | Tiroda
Mazharashtra . Project.
09.08.2010 Ltd.(APML) 125
16.02.2013 440
MSEDCL submitted a Petition for approval of these PPAs under
Section 63,
Vide Order dated 28 December, 2010 (Case No. 22 of 2010), the

Commission approved the PPA of GMR for 200 MW, RPL for

1200 MW and APML for 1200 MW. The Commission also




7.8

7.9

| )
approved the PPA of APML for 125 MW vide Order dated 14

May, 2011 {Case No. 56 of 2010) and for 440 MW vide Order
dated 27 December, 2012 (Case No. 53 0f 2012).

The power supply against these PPAs, except 440 MW under
the APML PPA, has commenced. The Scheduled Delivery Date
(SDD] of the APML 440 MW PPA was 16 February, 2017.
Howszver, MSEDCL and APML have a Memorandum of
Understanding (MoU) incorporating some terms and conditions
for early power supply and have jointly submitted a Petition
before the Commission. [That joint Petition has since been

withdrawn |

The relevant provisions of the above PPAs executed under

Casel Stage Z bidding process read as follows:

"Article 1: Definitions and Interpretation
Change in Law - shall have the meaning ascribed thereto in

Article 10.1.1 of this agreement...

Indian Governmental Instrumentality - shall mean the
Government of India, Governments of state(s) of Maharashtra,
and any ministry, department, board, authority, agency,
corparation, commission under the direct or indirect control of
Government of India or any of the above state Government(s) or
boti, any palitical sub-division of any of them including any court
or Appropriate Commission(s) or tribunal or judicial or quasi-

Judicial body in India but excluding the Seller and the Procurer..



)&

Late Payment Surcharge - shall have the meaning Ascribe

thereto an Article 8.3.5 of this Agreement.

Law - Shall mean in relation to this Agreement, all laws including
Electricity Laws in force in India and any statute, ordinance,
regulation, notification or code, rule, or any interpretation of any
of them by an Indian Governmental Instrumentality and having
force of law and shall further include without limitation all
applicable rules, regulations, orders, notifications by an Indian
Governmental Instrumentality pursuant to or under any of them
and shall include without limitation all rules, regulations,

decisions and orders of the Appropriate commission...

SBAR - Shall mean the prime lending Rate per annum applicable
for loans with one (1) year maturity as fixed from time to time by
the State Bank of India. In the absence of such rate, SBAR shall
mean any other arrangement that substitutes such prime lending

rate as mutually agreed to by the parties.

Article 8: Billing and Payment
..8.3.5 In the event of delay in payment of a Monthly Bill by the
Procurer beyond its Due Date, a Late Payment Surcharge shall be
payable by such procurer to the seller at the rate of two (2)

percent in excess of applicable SBAR per annum, on the amount of



outstanding payment, calculated on a day to day basis {and
compounded with monthly rest] for each date of the delay. The
Late Payment Surcharge shall be claimed by the Seller through

the Supplementary Bill.

.Article 10: Change in Law

10.1 Definitions

In this Article 10, the following terms have the following

meanings

10.1.1 —Change in Law means the occurrence of any of the

follewing events after the date, which is seven (7) days prior, to

the Bid Deadline resulting into any additional recurring/ non-
recurring expenditure by the Seiler or any income to the Seller:

e the enactment, coming into effect, adoption, promulgation,
amendment, modification or repeal (without re-enactment or
consolidation) in India, of any Law, including rules and
regulations framed pursuant to such Law;

» a change in interpretation or application of any law by any
Indian Governmental Instrumentality having the legal power
to interpret or apply such Law, or any Competent Court of
Law;

* ‘the imposition of requirement for obtaining any Consents,
Cleararces and Permits which was not required earlier;

* achange in the terms of conditions prescribed for obtaining

any Consents, Clearances and Permits or the inclusion of any
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new terms or conditions for obtaining such Consents,
Clearances and Permits; except due to any default of the
Seller;

e qany change in tax or introduction of any tax made applicable
for supply of power by the Seller as per the terms of this
Agreement but shall not include (i) any change in any
withholding tax on income or dividends distributed to the
shareholders of the Seller, or (i) Change in respect of Ul
Charges or frequency intervals by an Appropriate Commission
or (ili) any change on account of regulatory measures by the
Appropriate  Commission  including  calculation  of

Availability...

10.2 Application and Principles for computing impact of
Change in Law
10.2.1 While determining the consequence of Change in Law
under this Article 10, the parties shall have due regard to the
principle that the purpose compensating the party affected by
such Change in Law, is to restore through monthly tariff Payment,
to the extent contemplated in this Article 10, the affected party to
the same economic position as if such Change in Law has not

occurred...

10.3 Relief for Change in Law

..10.3.2 During Operating Period
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The compensation for any decrease in revenue or increase in
expenses to the Seller shail be payable only If the decrease in
revenue or increase in expenses of the Seller is in excess of an
amount equivalent to 1% of the value of the Letter of Credit in

aggregate for the relevant Cortract Year.

10.4 Ngtification of Change in Law:

r

10.4.1 If the seller is affected by a Change in Law in accordance
with Article 10.1 and the Seller wishes to claim a Change in Law
under this Article 10, it shall give notice to the Procurer of such
Change in Law as soon as reasonably practicable after becoming
aware of the same or should reasonably have known of the

Change in Law.

10.4.2 Notwithstanding Article 10.4.1, the Seller shall be obliged

to serve notice to the Procurer under this Article 10.4.2, even if it

is beneficially affected by a Change in Law. Without prejudice to

the factor of materiality or other provisions contained in this
Agreement, the obligation tc inform the procurer contained

herein shall be material.

Provided that in case the seller has not provided such notice, the

Procurer shall have the right to issue such notice to the Seller.

10.4.3 Any notice served pursuant to this Article 10.4.2 shall

provide , amongst other things, precise details of :



a) The Change in Law, and /é |

b) The effects on the Seller.

10.5 Tariff Adjustment Payment on account of Change in
Law

10.5.1 Subject to Article 10.2, the adjustment in monthly Tariff

Payment shall be effective from:

(i) the date of adoption, promulgation, amendment, re-
enactment, repeal of the Law or Change in Law, or

(ii)  the date of order/ judgment of the Competent Court or
tribunal or Indian Governmental Instrumentality, if the
Change in Law Iis on account of a change in

interpretation of Law.

10.5.2 The paymentfor Change in Law shall be through Supplementary
Bill as mentioned in Article 8.8. However, in case any change in
Tariff by reason of Change in Law, as determined in
accordance with this Agreement, the Monthly Invoice to be
raised by the Seller after such change in Tariff shall

appropriately reflect the changed tariff.”
RBI Guidelines/Circulars

7.10. From 2003, RBI introduced the Benchmark Prime Lending Rate

(BPLR) system.

7.11 On 9 April, 2010, RBI issued Guidelines on the Base Rate and

Master Circular on 1 July, 2010 stating that the BPLR system
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introduced in 2003 fell short of its original objective of bringing
transparency to lending rates. This was mainly because, under
the BPLR system, Banks could lend below the BPLR. For the
same reason, it was also difficult to assess the transmission of
policy rates of the RBI to the lending rates of Banks.
Accordingly, Banks were advised to switch over to the system of

Base Rate from 1 July, 2010. The Base Rate system aimed at

enhancing transparency in lending rates of Banks and enabling

better assessments of transmission of monetary policy.

7.12. As per RBI Guidelines/ Circular, the Base Rate system replaced

the BPLR system from 1 July, 2010 and all categories of loans
were to be priced only with reference to the Base Rate except
loans to the categories (a) DRI advances (b) Loan to Banks own
employee and (c) loan to Banks depositors against their own
deposits which could be priced without reference to the Base

Rate.

7.13. On 3 March, 2016, RBI has issued fresh directions called the RBEI

(Interest Rate on Advances) Directions, 2016 which provides
that all rupee loans sanctioned and credit limits renewed with
effect from 1 April, 2016 shall be priced with reference to the

Marginal Cost of Funds Based Lending Rate (MCLR), which will

r—

be the internal benchmark for such purposes.

7.14. The State Bank of India (SBI) is publishing Base Rate {Historical

Data) with effect from 1 July, 2010 till date on the SBI website.
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From April 2016 onwards, SBI1 is also publishing its MCLR rates.

At present, the applicable Base Rate is 9.30% p.a. and applicable

MCLR rate is 9.10% p.a. SBI is also publishing the BPLR
e
(Historical Data). At present the BPLR is 14.05% per annum.

ap—

7.15. As per the above Guidelines/ Circulars issued by RBI, the Base
Rate system / MCLR system is introduced and is applicable for
all new loans from the respective effective dates and for those
old loans that come up for renewal. Existing loans based on the
BPLR system may run till their maturity. In case existing
borrowers want to switch to the new system before expiry of
existing contracts, an option may be given to them on mutually
agreed terms. Although RBI! introduced the Base Rate for all
floating rate loan products from 1st July, 2010, it has allowed
old loans to continue until their maturity according to the same
interest rate methodology at which they were approved. Thus
SBlis publishing the BPLR only for the old loans which have not

come up for renewal.

7.16. Under the Commission’s Multi Year Tariff ((MYT) Regulations,
v

2011 {Regulations 35.3(b) and 35.4(b)), the rate of interest on
LN 2E

working capital {IoWC) shall be equal to the State Bank of India

e

Advance Rate (SBAR) as on the date on which the application

for determination of tariff is made. Further, as per Regulation
13.9 of the MYT (Third Amendment] Regulations, 2011, for

computation of the Fuel Adjustment Cost (FAC) component of
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Z- factor charge, the component ‘C’ is the carrying cost for any
under recovery/ over recovery on account of change in fuel cost
of own generation and cost of power purchase, computed at the

SBAR prevailing at the beginning of the month.

7.17. As per Regulations 31.1 (f), 31.2 (b) and31.3 (b) of the MYT

Regulations, 2015, the rate of IoWC shall be on a normative

basis and equal to the Base Rate as on the date on which the
Petition for determination of tariff is filed, plus 150 basis points.
This is subject to the proviso that, for the purpose of Truing-up
for any year, loWC shall be allowed at the rate equal to the rated

average Base Rate prevailing during the relevant year, plus 150

basis points.

7.18. Further as per the MYT Regulations, 2015, for computation of
FAC component of Z- Factor charge, the component C is the
carrving cost for any under recovery / over Recovery,
computed at the Base Rate prevailing at the beginning of the

month, plus 150 basis points. Thus, the Commission has also

——

replaced the SBAR system with the Base Rate system in its fresh

MYT Regulations, 2015.
e e

7.19. As per Section 21(2) of the Banking Regulation Act, 1949,

"Without prejudice to the generality of the power vested in the
Reserve Bank under sub-section (1), the Reserve Bank may give
directions to banking companies, either generally or to any
banking company or group of banking companies in particular,

as to -
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..(e] the rate of interest and other terms and conditions
on which advances or other financial accommodation may
pe made or guarantees may be given.”

Further, as per Section 21 (3), every banking company shall be

bound to comply with any directions given to it under this

Section.

7.20. The BPLR system was introduced in 2003. Banks have to charge
interest on loans in accordanf:e with the directives issued by
RBI from time to time. The interest prescribed for delay in
payment clause incorporated in the PPAs was based on the
prevailing rate at that time and the system enforced as per the
directives of RBI. RBI is constituted as per Section 3 of the RBI
Act, 1934 for the purpose of carrying on the business of
Banking in accordance with the provisions of the Act. Thus,

beirg a Governmental Instrumentality, its orders, notifications

——

and circulars are ‘laws’ as defined in the PPAs, and it has now

Circulars, the Base Rate system replaced the BPLR system from
july, 2010. Thereafter, the Base Rate system has now been
replaced with MCLR w.ef. April 01, 2016. Thus, the BPLR
system incorporated in the PFAs has to be replaced by the Base
Rate system / MCLR system for their respective application
pericds. The replacement of BPLR with Base Rate and Base Rate
with MCLR by RBI, being a Governmental Instrumentality, is

covared under the Change in Law provisions of the PPAs.
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7.21. As per the provisions of the PPA quoted above, it is the

obligation of the Seller to serve a Notice of Change in Law to the
Procurer if it is either affected or benefited by such Change in
Law. In case the Seller has not provided such Notice, the
Procurer has the right to issue such Notice to the Seller.
However, MSEDCL had not received such Notice from any of the
IPP power suppliers for the events of Change in Law mentioned

in the Petition.

7.22.0n 23 September, 201€, MSEDCL served a Notice for the Change

e —

in Law on the following [PP power suppliers:

a) APML for the PPAs of 1320 MW, 1200 MW and 125 MW
b) RPL for 750 MW znd 450 MW.

c) GMR for 200 MW

d) JSW for 300 MW

e} Coastal Gujarat Power Ltd. (CGPL)

7.23. In response to the Norice, J[SW, CGPL and RPL have replied as

under:

CGPL: CGPL has stated that issuance of Master Circular /
Directions dated 11 July, 2010 and 3 March, 2016 by RBI does
not amount to Change in Law in terms of Article 13 of the PPA,

and requested MSEDCL to withdraw the Notice.

RPL: RPL has stated -hat, although RBI had changed BPLR to
Base Rate vide its Circular dated 1 July, 2010 w.e.f. that date, it

stipulated that Banks may continue to notify the BPLR from
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time to time so as to enable existing loans on BPLR to run till
their maturity. The RBI Circular dated 3 March, 2016 stated that
existing loars and credit limits linked to the Base Rate / BPLR
shall continue till repayment or renewal as the case may be
provided that the existing borrower shall have the option to
move to the MCLR linked loans at mutually acceptable terms. As
such, RPL has stated that .there is no Change in Law as the SBI
PLR exists as on date and it is still being used by Banks for

existing loans.

JSW: |SW has denied the contention of MSEDCL, stating that
there is a complete and independent mechanism agreed under
the PPA in case of absence of SBI PLR and no recourse can be
had to the Change in Law provision of the PPA in this respect.
Further, since the PLR is being published regularly by SBI, the
question of application of any other rate for calculating the
interest on delayed payments does not arise in the present case.
Even in the absence of the SBI PLR, it is for the parties to
mutually agree on its substitution with any other arrangement.
JSW disagrees that the RBI directives have completely abolished
PLR and wholly substituted it with the Base Rate system w.e.f. 1
July, 2010 and MCLR from 3 March,.2016 for all purposes and
intent, and there are contracts which are saved and are still

governed by the PLR system.

7.24. MSEDCL has not received replies from GMR.
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MSEDCL filed a petition dared 02.12.2016 before MERC under
Section 86 of the Act read with the Change in Law clauses of the

PPAs under Case 1-Stage 1 and Case 2 Stage Z respectively.
APML filed its reply dated 14.03.2017. JSW filed its filed its
reply dated 29.03.2017, RPL filed its reply dated 24.04.2017,
GMR filed its reply dated 28.04.2017.

A copy of the Petition filed before MERC along with the
annexures thereto is anneﬁed and marked as Annexure A-

2{Colly) to this appeal.

Facts in issue

The facts in issue in the instant appeal are mentioned below:
The BPLR system was introduced in 2003. Banks have to charge
interest on loans in accordance with the directives issued by
RBI from times to time. The interest prescribed for delay in
payment clause incorporated in the PPAs was based on the
prevailing rate at that time and the system enforced as per the
direcrives of RBI. RB1 is constituted as per Section 3 of the RBI
Act, 1934 for the purpose of carrying on the business of
Banking in accordance with the provisions of the Act. Thus,
being a Governmental Instrumentality, its orders, notifications
and circulars are ‘laws’ as defined in the PPAs, and it has now
issued new Guidelines/ Circulars. As per these Guidelines/
Circulars, the Base Rate system replaced the BPLR system from
July, 2010. Thereafter, the Base Rate system has now been
replaced with MCLR w.ef. April 01, 2016. Thus, the BPLR
system incorporated in the PPAs has to be replaced by the Base
Rate system / MCLR system for their respective application

pericds. The replacement c¢f BPLR with Base Rate and Base Rate
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with MCLR by RBI], being a Governmental Instrumentality, is

covered under the Change in Law provisions of the PPAs.

B. As per the provisions of the PPA quoted above, it is the
obligation of the Seller to serve a Notice of Change in Law to the
Procurer if it is either affected or benefited by such Change in
Law. In case the Seller has not provided such Notice, the
Procurer has the right to issue such Notice to the Seller.
However, MSEDCL had not received such Notice from any of the
IPP power suppliers for the events of Change in Law mentioned

in the Petition.

C. On 23 September, 2016, MSEDCL served a Notice for the Change

in Law on the following IPP power suppliers:

a) APML for the PPAs of 1320 MW, 1200 MW and 125 MW
b} RPL for 750 MW and 450 MW.

c) GMR for 200 MW

d} JSW for 300 MW

e) Coastal Gujarat Power Ltd. (CGPL)

D. In response to the Notice, ]SW, CGPL and RPL have replied as

under:

a} CGPL: CGPL has stated that issuance of Master Circular /
Directions dated 11 July, 2010 and 3 March, 2016 by RBI
does not amount to Change in Law in terms of Article 13
of the PPA, and requested MSEDCL to withdraw the

Notice.

b)  RPL: RPL has stated that, although RBI had changed
BPLR to Base Rate vide its Circular dated 1 July, 2010
w.e.f. that date, it stipulated that Banks may continue to
notify the BPLR from time to time so as to enable

existing loans on BPLR to run till their maturity. The RBI
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Circular dated 3 March, 2016 stated that existing loans
and credit limits linked to the Base Rate / BPLR shall
continue ti’l repayment or renewal as the case may be
provided that the existing borrower shall have the
option to move to the MCLR linked loans at mutually
acceptable terms. As such, RPL has stated that there is
no Change in Law as the SBI PLR exists as on date and it

is still being used by Banks for existing loans.

c]  JSW:JSW has denied the contention of MSEDCL, stating
that there is a complete and independent mechanism
agreed under the PPA in case of absence of SBI PLR and
no recoursa can be had to the Change in Law provision
of the PPA in this respect. Further, since the PLR is being
published regularly by SBI, the question of application of
any other rate for calculating the interest on delayed
payments does not arise in the present case. Even in the
absence of the SBI PLR, it is for the parties to mutually
agree on its substitution with any other arrangement.
JSW disagrees that the RBI directives have completely
abolished PLR and wholly substituted it with the Base
Rate system w.ef. 1 July, 2010 and MCLR from 3
March, 2016 for all purposes and intent, and there are
contracts which are saved and are still governed by the

PLR system.
E. MSEDCL has not received replies from GMR.

F. MSEDCL filed a petition dated 02.12.2016 before MERC under
Section 86 of the Act read with the Change in Law clauses of the
PPAs under Case 1 Stage 1 and Case 2 Stage 2 respectively.
APML filed its reply dated 14.03.2017. JSW filed its filed its
reply dated 29.03.2017, RPL filed its reply dated 24.04.2017,
GMR filed its reply dated 28.04.2017.
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8(b) Questions of Law

8.1

8.2

8.3

8.4

9.1

b)

Whether the Impugned Order is valid?

Whether the Impugned Order is against the principles contained
in the Electricity Act and regulations made there under?
Whether Ld. MERC has rightly refused to declare the
Guidelines/circulars issued by RBI as Change in Law as provided
in respective PPAs?

Whether MERC has erred in rejecting the plea of the Appellant
herein to allow to make the late payment surcharge in the event
of delay at the rate of 2 percent excess of the applicable base

R

Rate per annum on the amount of outstanding payment

e e

calculated on a day to day basis for each day of the delay from 1

July 2010 till 31 March 2016 and thereafter at the rate of 2

-

percent in excess of the applicable rate under MCLR system?

Grounds Raised with Legal Provisions

That the Appellant therefore prefers an appeal against the
Impugned orders on the following grounds inter-alia which are

exclusive and without prejudice to each other:-

Because the Ld. MERC has erred in holding that no change has
taken place that would affect the basis of the rate underlying the
LPS and therefore the said RBI Guidelines are not Change in Law

events as per the PPAs.

Because the Ld. MERC failed to appreciate that continuation of

the SBAR will cause unjust enrichment to the m

injustice to common consumers and MSEDCL, as the generator
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will be unjustly benefitted by way of the increased rate of

interest on LPS as per the SBAR which is higher than the present

reference rates as notified by RBI. Moreover, the said unjust

enrichment is nothing but ‘additional income’ for the
Seller/generator in accordance with definition of Change in Law

as provided under the PPA.

Because despite holding that RBI is a Governmental
Instrumentality, the Ld. MERC has erred in holding that new
Guidelines/ Circulars are not covered by the Change in law event
as stipulated in the PPA. In this regard, it is submitted the orders,
notifications and circulars of RBI are ‘laws’ as defined in the
PPAs. With the issuance of new Guidelines/ Circulars, the Bas

OCpe KTy
Rate system has been replaced by the BPLR system from July,

- N i

2010. And thereafter, the Base Rate system has now been
replaced with MCLR w.e.f. April 01, 2016. Thus, the BPLR system
incorporated in the PPAs has to be replaced by the Base Rate
system / MCLR system for their respective application periods.
The replacement of BPLR with Base Rate and Base Rate with
MCLR by RBI, being a Governmental Instrumentality, is covered

under the Change in Law provisions of the PPAs.

It is submitted that the Ld. MERC has wrongly overlooked the

fact that the Commission itself has also replaced the SBAR

system with the Base Rate system in its fresh MYT Regulations,
2015. As per Regulations 31.1 (), 31.2 (b) and31.3 (b] of the
MYT Regulations, 2015, the rate of loWC shall be on a normative

~basis and equal to the Base Rate as on the date on which the

Petition for determination of tariff is filed, plus 150 basis points.

Because the Ld. MERC failed to appreciate that the PPA with
GMR for 200 MW was in fact approved by MERC vide its Order
dated 28 December, 2010 (Case No. 22 of 2010) and therefore

egaPL/‘Z
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10.

the question of GMR being inter-state Generator and

A U T s st
consequently MERC not having jurisdiction does not arise.

Because the Ld. MERC failed to acknowledge that in terms of the
PPA and the provisions of change in law, the seller cannot be the
sole affected party. There may be cases where MSEDCL can be a
affected party for the purpose of change in law. The present case
falls in the categorv where MSEDCL is the affected party for the

purposes of change in law.

The Ld. MERC has =rred in holding that additional liability of LPS
would encourage timely payments. In this regard it is
noteworthy that MSEDCL is a revenue neutral entity for which all
expenses are approved by the Commission in its ARR. MSEDCL

itself is keen on ensuring timely payments to all generators. The

‘delay ever so occasioned in making payments to generators is

due to several extraneous and unavoidable circumstances which
are at times beyor.d the control of the Appellant herein (For ex:
the recent drought in state of Maharashtra due to which the
consumers who are farmers were unable to make timely
payments). It is in such cases where this additional burden of
interest on LPS on account of higher rate of reference rate other
than that as specified by RBI in its new guideline/circular is

unjustified and unwarranted.

Matters not previously filed or pending with any other

Court.

The Appellant further declares that the Appellant had not
previously filed any Writ Petition or suit regarding the matter of
the present Appeal before any Court, Tribunal or any other

authority.
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12.

13.

14.

15.
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Explanation of the grounds for relief sought and the legal
provision relied upon

The Grounds for the relief sought have already been explained in
para 9 of the instant Appeal.

Details of Interim Application, if any, preferred along with
appeal.

The Appellant has filed an interim application for stay against
the Impugned Order.

Details of Appeal/s, if any preferred before this Appellate
Tribunal against the same impugned order/direction, by
Respondents wifh numbers, dates, and interim order, if any
passed in that appeal (if known).

No. The instant Appeal is the only Appeal preferred by the
Appellant.

Details of Index

(i) ANNEXURE - 1: COPY OF THE IMPUGNED ORDER DATED
{(ii) ANNEXURE- 2 (COLLY.): COPY OF THE PETITION FILED
BEFORE MERC

Fees for Appeal

Two Bank Drafts for a sum of 1,03,000/- and Rs.10,000/-
respectively issued in favour of the Pay & Accounts Officer,

Ministry of Power, inrespect of the fees in Appeal, are enclosed.



16.

17.

18.

19.

20.

)

List of Enclosures:

1} Vakalatnama

2) DD for Rs. 103,000/ dated 29122017 being DD No.
634045 drawn on Bank of Maharashtra and DD for
Rs.10,000/- dated 06.02.2018 being DD N0.217927, drawn on
Punjab & Sind Bank.

3) Index containing detajls of documents to be reljed upon

Whether the order appealed as communicated in original is

filed or not.

The order which are being appealed against are not being filed

inoriginal,

Whether the Appellant is ready to file written submission/
argument before the first hearing after serving the copy of
same on respondent,

As per directions

Whether the copy of memorandum of apneal with all
enclosures has been forwarded to all respondents, if so,
enclose postal receipt/courier receiyt in addition to
payment of prescribed process fee.

No

Any other relevant material or detaj ; which the Appeliant

deems fit

N/A




"

s

21, Relief Songht

mantioned in fgrounds set

earar para 9 reac with the points in dispute and guestions of Jaw

g 2 o r e £ e Flim e HY R
a 8, the Appeliant prays for the foliowing relief{s):

3
S

aj

resent Appeal and guash/ser aside the Impugned

e -~ 1 e R
lcersaarsd 18310201

e Petition filad before rhe

¢} GrantCestn
H Pass anvy other order hat rhis Hon'ple Tribunai deems Fr in tha
(‘:; FASS dn}' Gtner or aer that [0S Hon e riguna; agems ntm A2

of the case and interests of

b
Chist BGIRBSTIRBREY Purohs
E R oI P

e iy H
LR S S

= Y

3]

LDate: 2.-7- 26018
Place: New Deihi A
\ Aganda] )

Samir Malik / Varan Agarwal

Lex Global Legal Con-ultants

56, New Deluxe Ap-riments

Sector 9, Rohini, New Del - 110085

Mobile: + 91 9871737960, +91 0717866618
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DECLARATION BY APPELLANT /MSEDCL

Thé Appeliant above named hereby solemnly declare (s) that nothing material
has been concealed or suppressed and further declare(s) that the enclosures and
typed set of material papers relied upon and filed herewith are true copies of the
original(s)/fair reproduction of the originals / true translation thereof.

P

Verifiad at Mumbai on this 2~ day of January, 2018.

A‘%@W}& Chié‘f Eﬂg”,"!éﬂ PO wWar 5“"?““%‘5}553 S"

3 ;‘23:1"(‘1
Counsel for Appellant . cramsﬂg% Sth Fioor,
ref. Anant

[ Ka"‘{_‘,fa f,iz;-r—;

Bandra FF5alldnE et - 400 a

u&i

Verification

I Kavita Gharat aged about 40 vyears, working as Chief Engineer {(Power
Purchase} in the office of the Maharashtra State Electricity Distri»ution Company
Limited (MSEDCL), having its office at Prakashgad, 5% Floor, Bandra East,
Mumbai do hereby verify that the contents of the paras___| to

2. are true to my personal knowledge/derived from official.
record) and para 3 to “ are believed to be true on

legal advice and that I have not suppressed any material facts.

Date: 2 {- 2e194

Place: Mumbai

nt Kanekar Marg,

oot :the‘* ‘Appelldnt 67 -

authorized officer
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BEFORE THE APPELLATE TRIBUNAL FOR ELECTRICITY AT NEW
DELHI
APPEAL NO. OF 2018

IN

IN THE MATTER OF:

Appeal against Order dated 16.11.2017 passed by the Maharashtra
Electricity Regulatory Commission in Case No. 24 of 2017.

AND IN THE MATTER OF:
Maharashtra Electricity Distribution Co. Ltd.
...Appellant
Versus ‘
Maharashtra Electricity Regulatory Commission & Anr.
...Respondents

AFFIDAVIT IN SUPPORT OF APPEAL

I, Kavita Gharat, aged 40 years, working as Chief Engineer (Power
Purchase) of the Maharashira State Electricity Distribution Company
limited (MSEDCL), having its office at Prakashgad, 5t Floor, Bandra

East, Mumbai, do hereby solemnly affirm and declare as under:

1. That I am the authorized person of Appellant, MSEDCL. I have
perused the records of the case and as such I am conversant
with the facts and circumstances of the case and thus,
competent to swear the present affidavit on behalf of the

Appellant, MSEDCL.

That I have read and understood the contents of the
accompanying Appeal on behalf of the MSEDCL which has been

drafted by our counsel under our instructions and supervision.



It is respectfully submitted that the appeal deserves to be
admitted on the basis of submission and averments made in the

accompanying Appeal.

3. That the facts stated above are true to my knowledge. No part of
the above affidavit is false and nothing material has been

concealed there from.

Verification:

I, the above named deponent do hereby verify that the facts

stated in the above affidavit are true to my personal knowledge. No
part of the same is false and nothing material has been concealed

there from.

Verified at Mumbai on this &2 Méay of January, 2018.

o

{hief Engineer (Power Purchase Section

MSEDCL
Prakashgad, 5ih Floo:
Frof. Anant Kanekar o
Yisd /o, Bandra {East), Mumbal  .v udl,
7 Deponent
W
B K. D13 é%‘%f
SALLE. .
ACVOCATE i COURT
' e Troeglkar Bldg.,
o ﬁ&?@ﬁa &

—elE

M. . ilﬁﬁ &MB&

B Ll i
) TT%R?
G SR MUMBAL
AOVT OF n* AHARASHTRE,

NS

NOTED | REGISTER |
Sr.Ho.00 4 | 2-1-LolF |




Maharashtra Electrscnty Regulatory Comm!ssmn VAR
MERC/Case No. 24 of 2017/ 04722 17 November, 2017
ORDER
Subject: Petition of Maharashira State Electricity Distribution Co. Lid. regarding Change in Law
avenis relating 10 Late Payment Surcharge provisions of PPAs under S. 63 of Elecuricity
; 5 Act, 2003
; ' - Case No. 24 of 2017
& Appended is a copy of Order dated 16.11.2017, in the above matler.

(R. S. Sonawane)
Dy. Difector (Legal)

.

znck Copy of Order {Total Pages - 313

\/KU”L iEngineer (Power Purchase) Petitioner
Maharashira Szau. Electricity Distribution Co. Lid,,
Prakashgad, 5* floor, Plot G-9,

Station Road, Bandra (East), Mumbai - 400051
fomail- cepp@amahadiscam.in

M/s. Adani Power Maharasnira Limited Respondent No - |
Achalrai, Opp Mayoer Bungalow, :

Law QGarden,

Ahmedabad - 380 006 Gujarat

E-mail:-gjitbarodia@adani.in

M/s. JSW Energy Limited, Respondent No - 2
Village - Nandiwads,
Post - Jaigad,
N Tal. & Dist. Ramagin — 415 614
Fmails:- cammumbai@cvrilshroff com/ contaci@isw.in
fohar borse@jsw.in / (,har*dmpmka:.n tated{@jsw.in /
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Piot No D2 & D2 (part)
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F-mail - nilesh.thakur@oratiamindia.com
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Before the
MAHARASHTRA ELECTRICITY REGULATORY COMMISSION
World Trade Centre, Centre No.1, 13" Floor, Cuffe Parade, M'umbai, 400005..
Tel. 022 22163964/65/69 Fax 22163976

Email: mercmdla@merc.gov in

Website: www.merc.gov.in/www, mercmd:a org.in

CASE No. 24 0f2017

' In the matter of
- Petition of Maharashtra State Electricity Distribution Co. Ltd. regarding Change in
Law events relatmg to Late Payment Surcharge provisions of PPAs under S. 63
of Electricity Act, 2003

Coram

Shri, Azeez M. Khan, Member
Shri. Deepak Lad, Member -

Maharashtra State Electricity Distribution Co. Ltd. vev....Petitioner
Vs.
Adani Power Maharashtra Lid. <e--...Respondent No. 1
JSW Energy Ltd. .vr.....RESpondent No. 2
Rattanindia Power Ltd. .e.......Respondent No. 3
GMR Warora Energy Ltd. g +v.-oon.Respondent No. 4
Appearance
For Petitioner: e Adv. Kiran Gandhi
For Respondent 1: Shri. M.R Krishna Rao
For Respondent 2: Adv. Aman Anand
For Respondent 3: Adv. Vishrov Mukerjee
For Respondent 4: - Shri. Alok Shankar

ORDER

Date: 16 November, 2017

-.\\

N
Maharashtra Stgte Electricity Distribution Co. Ltd. (MSEDCL) has filed a Petition on 2
February, 2017 seeking relief for the Change in Law event arising from the introduction, by
the Reserve Bank of India (RBI), of the Base Rate system and thereafter the Marginal Cost of
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Funds-based Lending Rate system in place of the Benchmark Prime Lending Rate in terms of
the relevant provisions of its Power Purchase Agreements (PPAs) with various Independent
Power Producer (IPP) Generating Companies under Section 63 of the Electricity Act (EA),
2003. ' -

2. The prayers of MSEDCL in the Petition are as under:-
a) “To admit the Petition;

b) To declare and accept the Guidelines/Circulars issued by RBI as Change in Law. as
provided in respective PPAs. :

¢) To allow the Petitioner to make the late payment surcharge in the event of delay in
payment at the rate of two (2) percent excess of the applicable Base Rate per annum
on the amount of outstanding payment calculated on a day to day basis for each day
of the delay against the PPAs mentioned in aforesaid para 2.2 and 2.3 from 1 July
2010 1ill March 31, 2016 and thereafier at the rate of two(2) percent in excess of the
applicable rate under MCLR system...” '

3.  The Petition states as follows:

3.1. As per the Competitive Bidding Guidelines issued by the Ministry of Power (MoP),
Government of India for Case 1 bidding, MSEDCL had initiated two bidding processes
for Case 1 Stage 1-and Casel Stage 2 separately. The Commission’s approvals were
obtained for the Bidding Documents. The bidding processes.and the evaluation of bids
were carried out as per these provisions and the PPAs signed accordingly.

32. MSEDCL has signed PPAs with the successful bidders under the Casel Stage 1
bidding process as follows: '

i) PPA dated 14/08/2008 with Adani Power Maharashtra Ltd.(APML) for 1320
MW at the levelised tariff of Rs. 2.64 per unit from Units 2 and 3 of its Tiroda
Project.

ii.) PPA dated 25/09/2008 with Lanco Vidarbha Thermal Power Ltd. (formerly
Lanco Mahanadi Power Pvt. Ltd.) (‘Lanco’) for 680 MW at the levelised tariff
of Rs. 2.72 per unit from its Wardha Project.

iii.)  PPA dated 23/02/2010 with JSW Energy (Ratnag_iiii) Ltd. (*JSW”) for 300 MW
at the levelised tariff of Rs. 2.71 per unit from Unit 1 of its Ratnagiri Project.

3.3. MSEDCL submitted. Petitions for approval of these PPAs under Section 63 of the EA,
2003. Vide its Order dated 27 November, 2009in Case No.39 of 2009, the Commission
approved the PPA with JSW for 300 MW. Vide Order dated 20 February, 2013 in Case
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No. 68 of 2012, it approved the PPA with APML for 1320 MW and with Lanco for 680
MW, and adopted the tariff, AR

3.4. APML and JSW have commenced supply. However, the Project of Lanco has not been
commissioned so far. Lanco has filed a Petition for termination of its PPA. MSEDCL

has .also filed a Petition for recovery of liquidated damages from Lanco for non-
commencement of supply. ' ~

3.5. The relevant Clauses of these PPAs read as follows:

“Article 1 Definitions and Interpretation

Change in Law - shall have the meaning ascribed thereto in Article 13.1.1 of
this agreement .

- Indian Governmental instrumentality — means the Gol Government of
Maharashira and any ministry or, department of or, board, agency or other
regulatory or quasi-judicial authority controlled by Gol or Government of
States where the procurer and project are located and includes the CERC and

MERC

-.Late Payment Surcharge — shall have the meaning ascribed there to in
Article 11.3.4 .

Law - means, In relation 1o this Agreement, all laws including Electricity
Laws in force in India and any statute, ordinance, regulation, notification or
code, rule, or any interpretation of any of them by an Indian Governmental
Instrumentality and having Jorce of law and shall further include all
applicable rules, regulations, orders, notifications by an Indian Governmental
Instrumentality pursuant to or under any of them and shall include all rules,
regulations, decisions and ovders of the CERC and the MERC

-.SBAR- means the prime lending Rate per annum applicable for loans with
one (1) year maturity as fixed from time to time by the State Bank of India. In
the absence of such rate, ny other arrangement that substitutes such prime

lending rate as mutually agreed to by the parties.
Article 11: Billing and Payment

«11.3.4 In the event of delay in payment of a monthly bill by the procurer
beyond its due date month billing, a Late Payment Surcharge shall be payable
by the procurer to the seller at the rate of two (2) percent in excess of
applicable SBAR per annum, on the amount of outstanding payment,
calculated on a day to day basis (and compounded with monthly rest) for each
day of the delay.... '

drticle 13: Change in Law

13.1 Definitions
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In this Article 13, the ﬁ:)llowz'ﬁg terms shall have the following meanings

13.1.1 “Change in Law” means the occurrence of any of the following evenis
after the date, which is seven (7) days priqr, to the Bid ,Deadline:

(i) the enactment, bringing into effect, adoptzon promulgaz‘:on amendment,
modification or repeal or any law or

(ii)a ckange in mrerpretatzon ofany law by a competent court of law, rrzbunal
or Indian governmental instrumentality provided such court of law, tr:bunal
or Indian governmental instrumentality is final authority under law for such
interpretation but shall not include (i) any change in any withholding tax on
income or. dividends distributed to the shareholders of the seller, or (ii)
Change in respect of UI charges or ﬁequency intervals by an Appropriate
Commission.

13.2 Application and prihc_zpal Jor compuz_z‘ng impact of Ckange inLaw

While determining the consequence of Change in Law under this Article 13,
the parties shall have due regard to the principle that the purpose
compensating the party affected by such Change in Law, is to restore through
monthly tariff payments to the extent contemplared in this Article 13, the
affected party 1o the same economic position as if such Change in Law has not
occurred. : :

... b) Operation Period-

As a result of Change in Law, the compensation jor any increase / decrease in

revenues or cost to the Seller shall be determined by the Maharashtra State

Electricity Regulatory Commlsszon whose decision shall be final and binding
__on both the parties, subject to r:ght of appeal provzded under appl:cable law
" “and éffective from the date spec:f ed n'l 3 41

13.3 Notification of Change inLaw: - -

13.3.1 If the seller is affected by a Change in Law in accordance with Article
13.2 and wishes to claim a Change in Law under this Article, it shall give
notice o the Procurer of such Change in Law as soon as reasonably
practicable after becoming aware of the. same or should reasonably have
known of the Change in Law.

13.3.2 Notwithstanding Article 13.3.1, the Seller shall be obliged to serve a
notice to the Procurer under this Article 13.3.2-if it is beneficially affected by
a Change in Law. Without prejudice to the factor of materiality or other
provisions contained in this Agreement, the obligation to inform the procurer
contained herein shall be material. Provided that in case the Seller has not
provided such notice, the Procurer shall have the right to issue such notice 1o
the seller.
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13.3.3 Any notice served pursuant to this Article 13.3.2 shall provide, amongst
other things, precise details of: 7

a) The Change in Law; and
8) The effects on the Seller of the matters referred to in Article 13.2.
13.4 Tariff adjustment payment on account of Change in Law

13.4.1 subject to Article 13.2, the adjustment in monthly tariff payment shall
be effective from: :

(i) the date of adoption, promulgation, amendment, re-enactment or repeal of
the Law or Change in Law, or

(ii) the date of order/ judgment of the competent court or tribunal or Indian
Governmental Instrumentality, if the Change in Law is on account of a change
in interpretation of law. ”

3.6. MSEDCL has signed PPAs with bidders under the Casel Stage 2 bidding process as

follows:

i) PPA dated 17/03/2010 with GMR Warora Energy Ltd. (*GMR’) (formerly
EMCO Energy Ltd.) for 200 MW at the levelised tariff of Rs. 2.88 per unit
from its Warora Project.

it} PPA dated 22/04/2010 for 450 MW and PPA dated 05/06/2010 for 750. MW
with Rattanindia Power Ltd. (‘RPL’) (formerly Indiabulls Power Ltd.), both at
the levelised tariff of Rs. 3.26 per unit from its Amravati Project.

ili.y  PPA dated 3 1/03/2019 for 1200 MW, PPA dated 09/08/2010 for 125 MW and
PPA dated 16/02/2013 for 440 MW with APML, all at the levelised tariff of
Rs. 3.28 per unit from its Tiroda Project.

3.7. MSEDCL had submitted a Petition for approval of these PPAs under Section 63. Vide

3.8.

Order dated 28 December, 2010 (Case No. 22 of 2010), the Commission approved the
PPA of GMR for 200 MW, RPL for 1200 MW and APML for 1200 MW. The
Commission also approved the PPA of APML for 125 MW vide Order dated 14 May,
2011 (Case No. 56 of 2010) and for 440 MW vide Order dated 27 December, 2012
(Case No. 53 of 2012). '

The power supply against these PPAs, except 440 MW under the APML PPA, has
commenced. The Scheduled Delivery Date (SDD) of the APML 440 MW PPA is 16
February, 2017. However, MSEDCL and APML have a Memorandum of
Understanding {MoU) incorporating some terms and conditions for early power supply
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Page 5 of 31




W)

and have jointly submitted a Petition bcfore the Commlsswn {That joint Petition’ has
since been withdrawn.] . :

'3.9. The relevant provisions of the above PPAs read as foIlows_:

“drticle 1: Definitions and Interpretation
Change in Law - shall have the meaning ascribed thereto in Article 10.1.1 of
this agreement...

Indzan Governmental Instrumentalzty - shall mean the Government of Ind.za
Governments of state(s) of Maharashtra, and any ministry, department, board,
authority, .agency, corporation,. commission under the direct or indirect
control of Government of India or any of the above state Government(s) or
both, any political sub-division of any of them including any court or
Appropriate Commission(s) or tribunal or judicial or quasi-judicial body in
India but excluding the Seller and the Procurer...

Late Payment Surcharge - shall have the meaning Ascribe thereto an Article
8.3.5 of this Agreement. ‘

Law - Shall mean in relation to this Agreement, all laws including Electricity
Laws in force in India and any statute, ordinance, regulation, notification or
code, rule, or any interpretation of any of them by an Indian Governmental
Instrumentality and having force of law and shall further include without
limitation all applicable rules, regulations, orders, notifications by an Indian
Governmental Instrumentality pursuant to or under any of them and shall
include without limitation all rules, regulations, decisions and orders of the
Appropriate commission...

SBAR - Shall mean the prime lending Rate per annum applicable for loans
with one (1) year maturity as fixed from time to time by the State Bank of
India. In the absence of such rate, SBAR shall mean.any other arrangement
that substitutes such prime lending rate as mutually agreed to by the parties.

...Article 8: Billing and Payment

..8.3.5 In the event of delay in payment of a Monthly Bill by the Procurer
beyond its Due Dute, a Late Payment Surcharge shall be payable by such
procurer 10 the seller at the rate of two (2) percent in excess of applicable
SBAR per annum, on the amount of outstanding payment, calculated on a-day
10 day basis (and compounded with monthly rest) for each date of the delay.
The Late Payment Surcharge shall be claimed by the Seller through the
Supplementary Bill.

.. Article 10: Change in Law
10.1 Definitions

In this Article 10, the following terms have the following meanings

MERC Order — Case No. 24 of 2017

Page 6 of 31




Y.

10.1.1 “Change in Law” means the occurrence of any of the following events
after the date, which is seven (7) days prior, to the Bid Deadline resulting into
any additional -recurring/ non-recurring;expenditure by the Seller or any
income to the Seller: o

® the enactment, coming into effect, adoption, promulgation, amendment,
modification or repeal (without re-enactment or consolidation) in India, of
any Law, including rules and regulations framed pursuant to such Law;

* a change in interpretation or application of any law by any Indian
Governmental Instrumentality having the legal power 1o interpret or apply
such Law, or any Competent Court of Law; = :

* the imposition of requirement Jor obtaining any Consents, Clearances and
Permits which was not required earlier;

* a change in the terms of conditions prescribed for obtaining any Consents,
Clearances and Permits or the inclusion of any new terms or conditions for
obraining such Consents, Clearances and Permits; except due 1o any default of
the Seller; ' R

* any change in tax or introduction of any tax made applicable for supply of
power by the Seller as per the terms of this Agreement but shall not include (i)
any change in any withholding tax on income or dividends distributed to the
shareholders of the Seller, or (i) Change in respect of Ul Charges or
Jrequency intervals by an Appropriate Commission or (iif) any change on
account of regulatory measures by the Appropriate Commission including
caleulation of Availability...

10.2 Applicatz’on and Principles for cpmpuﬁng impact of Change in Law

10.2.1 While determining the consequence of Change in Law under this Article
10, the parties shall have due regard 1o the principle that the purpose
compensating the party affected by such Change in Law, is to restore- through
monthly tariff Payment, fo the extent contemplated in this Article 10, the affected

party o the same economic position as if such Change in Law has not occurred...

10.3 Relief for Change in Law

. 10.3.2 During Operating Period

The compensation for any decrease in revenue or increase in expenses to the
Seller shall be payable only if the decrease in revenue or increase in expenses
of the Seller is in excess of an amount equivalent to 1% of the value of the
Letter of Credit gy ‘aggregate for the relevant Contract Year.

10.4 Notification of Change inLaw:

10.4.1 If the seller is affected by a Change in Law in accordance with Article
10.1 and the Seller wishes to claim a Change in Law under this Article 10, it
shall give rotice to the Procurer of such Change in Law as soon as reasonably
practicable afier becoming aware of the same or showld reasonably have
known of the Change in Law, : '

MERC Order — Case No. 24 of 2017
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10.4.2° Notwithstanding Article 10.4.1, the Seller-shall be obliged to serve
notice to the Procurer under this Article: 10.4.2, even if it is beneficially
affected by a Change in Law. Without prejudice to the factor of materiality or
other provisions contained in this Agreement, the obligation to inform the
procurer contained herein shall be material.

Provided. that in case the seller has not provided such notice, the Procurer
shall have the right to issue such notice to the Seller,

10.4.3 Any notice served pursuant 1o this Artzcle ! 0 4.2 shall prov:de ,
- amongst other rhmgs -precise details of

@) The Change in Law; and.
b) The effects on the Seller.

1 0.5 Tariff Aab'ustment Payment on account of Change‘ in Law

10.5.1 Subjecz‘ to Article 10.2, the aab‘usrment in monthly Tariff Payment shall
be effective from: ‘

(i) the date of adoption, promulgatzon ‘amendment, re-enactment, repeal of the
Law or Change in Law, or '

(i} the date of order/ judgment of the Competent Court or tribunal or Indian
Governmental Instrumentality, if the Change in Law is on account of a change
in interpretation of Law.

10.5.2 The payment for Change in Law shall be through Supplementary Bill as
mentioned in Article 8.8. However, in case any change in Tariff by reason of
Change in Law, as determined in accordance with this Agreement, the
Monthly Invoice to be raised by the Seller after such change in Tariff shall
appropriately reflect the changed tariff.”

_,_RBI GuxdelmestIrcuiars_‘

3.10. The RBI introduced the. Benchmark Prime Lendmg Rate (BPLR) system from 2003.
On 9 April, 2010, RBI issued Guidelines on the Base Rate and Master Circular on 1
July, 2010. RBI stated that the BPLR system introduced in 2003 fell short of its
original objective of bringing transparency to lending rates. This was mainly because,
under the BPLR system, Banks could lend below the BPLR. For the same reason, it
was also difficult to assess the transmission of policy rates of the RBI to the lending
rates of Banks. Accordingly, Banks were advised.to switch over to the system of Base
Rate from 1 July, 2010. The Base Rate system aimed at enhancing transparency in
lending rates of Banks and enablmg bctter assessments of transmission of monetary

policy.

311, As per these Guidelines/ Clrcular the Base Rate system replaced the BPLR system
from 1 July, 2010 and all categories of loans-were to be priced only with reference to
the Base Rate. However the loans to the categories (a) DRI advances (b) Loan to
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3.12.

3.13.

3.14,

3.15.

3.16.

by

Banks’ own employee and (c) loan to Banks’ depositors; against their own deposits
could be priced without reference to the Base Rate.

The RBI has issued fresh directions called the RBI (Interest Rate on Advances)
Directions, 2016 vide Master Direction dated 3 March, 2016.The directions state that
all rupee loans sanctioned and credit limits renewed with effect from 1 April, 2016
shall be priced with reference to the Marginal Cost of Funds Based Lending Rate
(MCLR), which will be the internal benchmark for such purposes.

The State Bank of India (SBI) is publishing Base Rate (Historical Data) with effect
from 1 July, 2010 till date on the SBI website. From April 2016 onwards, 8Bi is also
publishing its MCLR rates. At present, the applicable Base Rate is 9.30% p.a. and
applicable MCLR rate is 9.10% p-a. SBI is also publishing the BPLR (Historical
Data).At present the BPLR is 14.05% per annum.

As per the above Guidelines/ Circulars issued by RBI, the Base Rate system / MCLR
system is introduced and is applicable for all new loans from the respective effective
dates and for those old loans that come up for renewal. Existing loans based on the
BPLR system may run till their m_aturity. In case existing borrowers want to switch to
the new system before expiry of existing contracts, an option may be given to them on
mutually agreed terms. Although RBI introduced the Base Rate for all floating rate
loan products from ‘1% July, 2010, it has allowed old loans to continue until their
maturity -according to the same interest rate methodology at which they were
approved. Thus SBI is publishing the BPLR only for the old loans. which have not
come up for renewal. '

Under the Commission’s Multi Year Tariff ((MYT) Regulations, 2011 (Regulations
35.3(b) and 35.4(b)), the rate of interest.on working-capital (fToW€) shall be equial to
the State Bank of India Advance Rate (SBAR) as on the daie on which the application
for determination of tariff is made., Further, as per Regulation 13.9 of the MYT (Third
Amendment) Regulations, 2011, for computation of the Fuel Adjustment Cost (FAC)
component of Z- factor charge, the component ‘C’ is the carrying cost for any under
recovery/ over recovery on account of change in fuel cost of own generation and cost
of power purchase, computed at the SBAR prevailing at the beginning of the month,

As per Regulations 31.1 (f), 31.2 (b) and31.3 (b) of the MYT Regulations, 2015, the
rate of JoWC shall be on a normative basis and equal to the Base Rate as on the date
on which the Petition for determination of tariff is filed; plus 150 basis points. This is
subject to the proviso that; for the purpose of Triing-up for any year, IoWC shall be
allowed at the rate equal to the rated average Base Rate prevailing during the relevant
year, plus 150 basis points. '
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3.17.

3.18.

3.19.

Further as per the MYT Regulations, 2015, for computation of FAC component of Z-
Factor charge, the component C is the carrying cost for any under recovery /-over
Recovery, computed at the Base Rate prevailing at the beginning of the month, plus
150 basis points. Thus, the Commission has also replaced the SBAR system with the
Base Rate system in its fresh MYT Regulations, 2015. -

As per Section 21(2) of the Banking Regulation Act, 1949,

- “Without prejudice to the generality of the power vested in the Reserve Bank

under -sub-section (1), the Reserve Bank may give directions to banking
. companies, either generally or to any banking cornpany or group of banking

companies in partzcular as to - _ : ,

..(e)the rate of interest and other terms and conditions on which advances or
- other financial accommodation inay . be made or gudrantees may be given.”

Further, as per Section 21 (3) every banking company shall be bound to comply with
any dzrectxons given to 1t under thxs Section.

The BPLR system was introduced in 2003. Banks have to charge interest on loans in
accordance with the directives issued by RBI from time to time. The interest
prescribed or ‘delay in payment clause incorporated in the PPAs was based on the
prevailing rate at that time and the system enforced as per the directives of RBI, RBI

Is constituted as per Section 3 of the RBI Act, 1934 for the purpose of carrying on the

business of - Banking in accordance with the provisions of the Act. Thus, being a

'Govemmental Instrumentality, its orders, not:ﬁcatlons_and circulars are ‘laws’ as

defined in the PPAs, and it has now issued new Guidelines/ Circulars. As per these
Guidelines/. Circulars, the Base Rate system replaced the BPLR system from July,
2010.. Thereafter the Base Rate system has now been replaced with MCLR w.e.f,

N Aprl! 01, 2016. Thus the BPLR system mcorporated in the PPAs has 16 be replaced

3.20.

3.21.

by the Base Rate system / MCLR system for their respective application periods. The
replacement of BPLR with Base Rate and Base Rate with MCLR by RBI, being a
Governmental Instrumentahty, is covered under the Change in Law provisions of the
PPAs.

Notice of Change in Law:

As per the provisions of the PPA- quoted above, it is the obligation of the Seller to
serve a Notice of Change in Law to the Procurer if it is either affécted or benefited by
such Change in Law. In case the Seller has not prov1ded such Notice, the Procurer has
the right to issue such Notice to the Seller. R

MSEDCL has not received such Notice from any of the IPP p.oWer suppliers for the
events of Change in Law mentioned in the Petition. Hence, MSEDCL has served a
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3.22.

b)

Notice for the Change in Law.on the followmg IPP power supphers on 23 September,
2016: _

a) APML for the PPAs of 1320 MW, 1200 MW and 125 MW
b) RPL for 750 MW and 450 MW,

¢) GMR for 200 MW

d) JSW for 300 MW : -

e) Coastal Guja.rat Power Ltd (CGPL)

Replies to the Notice of Change in Law
In response to the Notice, JSW, CGPL and RPL have replied as under:

CGPL: CGPL has stated that issuance of Master Circular / Directions dated 11
July,2010 and 3 March,2016 by RBI does not amount to Change in Law in terms of
Article 13 of the PPA, and requested MSEDCL to withdraw the Notice.

RPL: RPL has stated that, although RBI had changed BPLR to Base Rate vide its
Circular dated 1 July, 2010 w.e.f. that date, it stipulated that Banks may continue:to
notify the BPLR from time to time so as to enable existing loans on BPLR to run tili
their maturity. The RBI Circular dated 3 March, 2016 stated that existing loans and
credit limits linked to the Base Rate / BPLR shall continue till repayment or renewal
as the case may be provided that the existing borrower shall have the option to move
to the MCLR linked loans at mutually acceptable terms. As such, RPL has stated that
there is no Change in Law as the SBI PLR exists as on date and it is still being used -
by Banks for existing lodns.

cy JSW:] SW has denied the contention of MSEDCL, étating that there is a complete and

3.23.

3.24.

independent mechanism agreed under the PPA in case of'absence of SBI PLR and no
recourse can be had to the Change in Law provision of the PPA in this respect.
Further, since the PLR is being published regularly by SBI, the question of
application of any other rate for calculating the interest on delayed payments does not
arise in the present case. Even in the absence of the SBI PLR, it is for the parties to
mutually agree on its substitution with any other arrangement. JSW disagrees that the
RBI directives have completely abolished PLR and wholly substituted it with the Base
Rate system w.e.f. 1 July, 2010 and MCLR from 3 March,.2016 for all purposes and
intent, and there are contracts which are saved and are still governed by the PLR
system.

MSEDCL has not received replies from APML and GMR.

In MSEDCL’s view, the reasons given by the parties in support of their contentions
are not consistent with the true intentions of the RB! -notifications and are also
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3.25.

3.26.

4.1.

4.3.

ok

contrary 1o the Regulations of the Commlsswn referred to earlier. Hence, their
contentions are not acceptable to MSEDCL..

If the SBAR system is not replaced by the Base Rate system and the MCLR system as
prescribed by RBI, it will cause unjust enrichment of the Generators and injustice to
the common consumers and MSEDCL.

In the circumstances, the present Petition is filed under Section 86 of EA, 2003 read
with Article 13 (Change in Law) of the PPAs under Case 1 Stage 1 and Article 10
{(Change in Law) of the PPAs under Case 1 Stage 2.

In its Reply dated 14 March, 2017, APML has stated as follows:

MSEDCL has requested the determination of LPS at the rate of 2% above the
applicable Base Rate per annum on the outstanding payment calculated on a day to
day basis for each day of the delay against the PPAs, from 1% July, 2010 till 31
March, 2016; and from 1™ April, 2016 at 2 %above the applicable rate under MCLR
systeri.

The claim of MSEDCL that issuance of RB! Guidelines is a Change in Law is
incorrect since the PPAs provide for payment of LPS at the SBAR defined as

“the prime lending Rate per annum applicable for loans with one (1) year
maturity as fixed from time to time by the State Bank of India. In the absence
of such rate, any other arrangement that substitutes such prime lending rate
as mutually agreed to by the parties.”

Since the SBI PLR is still continuing, the issuance of RBI Guidelines is not a Change
in Law in terms of'the PPA.

APML’s issue-wise response to the Petition is as follows:

RBI-Guidelines are Change in Law events as per the PPAs, and SBI PLR is required to

be replaced by Base Rate/MCLR System for determination of the rate of Late Payment
Surcharge

a} MSEDCL’s claim of the revisions in the RBI Guidelines being Change in Law _
events is based on an incorrect understanding of the PPA provisions. Articles
11.3.4 and 11.3.5 of the 2008 PPA as well as-Articles 8.3.5 and 8.3.6 of the 2010
and 2013 PPAs provide that Late Payment Surcharge (LPS) shall be applicable at
the State Bank Advance Rate (SBAR) in case of delay in payment:

2008 PPA;
“Article 11.3.4:
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In the event of delay in payment of a Monthly Bill by the Procurer beyond its
Due Date month billing, a Late Payment Surcharge shall be payable by the
Procurer to the Seller at the rate of two (2) percent in excess of the applicable
. SBAR per annum, on the amount of owtstanding payment, calculated on a day
to day basis (and compounded with Monthly rest), for each day of the delay.”

2010/2013 PPAs

“Article 8.3.5:

In the event of delay in payment of a Monthly Bill by the Procurer beyond its
Due Date, a Late Payment Surcharge shall be payable by such Procurer to the
Seller at the rate of two percent (2%) in excess of tile applicable SBAR per
annum, on the amount of oustanding payment, calculated on a day to day
basis (and compounded with monthly rest), for each day of the delay. The Late
Payment Surcharge shall be claimed by the Seller through the Supplementary
Bill”

b) Thus, the PPAs stipulate that the LPS for deiay in payment by the Procurer shall be
2% above the applicable SBAR per annum on the outstanding payment. ‘SBAR’
has been defined as the SBI PLR applicable for-loans with one year maturity as
fixed from time to time:

2008 PPA

“Article 1: Definitions and Interpretation

-..SBAR- means the prime lending Rate per annum applicable for loans with
one (1) year maturity as fixed from time to time by the State Bank of India. In
the absence of such rate, any other arrangement that substitutes such prime
lending rate as mutually agreed to by the parties.”

2010/2013 PPAs
“dArticle 1: Definitions and Inrerpretation

. SBAR- Shall mean the prime Zendmg Rate per annum applicable for loans
wzth one (1) year maturity as fixed from time to time by the State Bank of
India. In the absence of such rate SBAR shall mean any other arrangement
that substitutes such prime lendmg rate as mutually agreed to by the parties. "

¢) It is clear from the above definitions that oniy in the absence of SBI PLR can the
SBAR be determined through any other arrangement that substitutes such PLR as
mutually agreed to by the Parties. However, SBI has been notifying the PLR from
time to time and it is in existence even today. Therefore, as per the provisions of
the PPAs, the need for any other arrangement does not arise. In this context, it may
be mentioned that SBI has reduced the PLR to 14% w.e.f. 1% January, 2017 as
against 14.05% applicable till December, 2016
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In the light of the above, the Petition filed by MSEDCL is not maintainable on this
ground alone. The RBI Cirdulars relied upori‘by MSEDCL do not in any manner
indicate that the SBI PLR is abolished or would be absent for the future period.
The RBI Circular ciearly indicates that SBI PLR will be in existence and shall be
applicable for the existing loans. MSEDCL is not entitled tao invoke the provisions
of Change in Law in this regard, '

The provisions of the PPAs have been designed to ensure that any delay in timely
payments does not take place. However, if such delay bccurs_, the PPAs provide for
appropriate recourse in terms of LPS so as to penalise and discourage delayed
payments and ensure appropriate compensation to the Seller. The LPS acts as a
reimbursement to compensate the Seller towards any additional working capital
interest incurred due to delay in payment by the Procurer. As a result, the payment
towards LPS becomes applicable only on default of MSEDCL in meeting timelines
relating to payment.

Further, it does not result in any additional expenditure/income to APML. LPS
cannot be considered as additional revenue since it is only reimbursement of the
additional working capital interest incurred by the Respondent consequent to delay
in payment by MSEDCL. MSEDCL’s intention of delaying payments is evident
from its non-adherence to the payment security mechanism under the PPAs. For
safeguarding the Seller from any such additional cost on account of possible delay
by the Procurer, the PPAs provide for a payment security mechanism in form of an
irrevocable and revolving monthly Letter of Credit (LC) and creation of Escrow.
However, the payment security mechanism in accordance with the PPAs is not
being ensured by MSEDCL. Thus, MSEDCL has not only been delaying payments
of Monthly/Suoplementary Bills but also has not complied with the PPA
provisions relating to payment security mechanism.

. Continuation of the SBAR will cause unjust enrichment of the Generators and injustice

1o common consumers and MSEDCL:

MSEDCL’s claim is totaily baseless and is an attempt to hide MSEDCL’s fault in
making timely payments. As stated above, the payment of LPS arises only when
there is delay in payment.by-MSEDCL and such payment of LPS does not in any
manner result in unjust enrichment of the Generators as it is only a compensation
for time value of the.mbney' and covers the additional working capital interest
incurred by the Generators due to default by the Procurer.

MSEDCL did not receive any reply from APML to the Notice for Change in Law

-

issued on 23" 'S_ep;ember_,- 2016.
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5.1.

5.2.

5.3.

5.4,

| So
In fact, APML had denied the claim of MSEDCL vide letter dated 16 December,
2016. It had also annexed a letter of SBI Capital Markets Ltd. regarding the
applicability of SBI PLR to its exzstmg loans whzch also states that the SBI PLR is
still in operanon '

In its Reply dated29 March 2017, JISW has stated as follows

To substantlate its claim under the Change in Law provisions of the PPAs approved
under Section 63 of the EA, 2003, MSEDCL has incorrectly relied upon various
Tariff Regulations dealing with IoWC and calculation of carrying costs, etc. which are
made under. section 62 by the Commission. The payment of interest on delayed
principal payments between MSEDCL and the JSW is governed by the terms of the
PPA and not the MYT Tariff Regulatzons, 2015 '

In effect, MSEDCL is calling upon the Gomm_ission‘ to- permit it to carry .out a
unilateral amendment to the provisions of the PPA, which revision can only be. carried
out with the mutual consent of the Parties. The Petition deserves to be dismissed as
MSEDCL wants the Commission to re-write the terms of the approved PPA which, as
per settled law, cannot be permmed

MSEDCL has time and again certified the interest amount due and payable to JSW at
various dates. MSEDCL in accordance with Article 11.3.]1 of the PPA, has already
appropriated.the admitted amount of interest, and sent its statement of the principal
outstanding. MSEDCL cannot at this stage urge a retrospective amendment to the
PPA, setting at naught its earlier adrmsswns based on which-interest has already been
appropriated. -

W1thout prejudlce to the above, the claim of MSEDCL, to the extent that it relates to

'~ the period prior to 2. December 2013 is, barred by limitation. MSEDCL’s claim

pertains to a cause of action which, as per the Petition, arose on 9 April, 2010, being
the date of the RBI Circular introducing the Base Rate regulations. Determination of a
dispute of this nature is an exercise of judicial function of the Commission and does
not fall within its administrative or regulatory. functions. In this regard,the Supreme
Court in the case of AP Power Coorchnatzon Committee v. Lanco Kondapalli {AIR
2016 SC 1925] has observed that

..we are persuaded to hold that in the light of nature of judicial power
conferred on the Commission, claims coming for adjudication before it cannot
be entertained or, allowed if it is found Iegalljz not recoverable in a regular suit

" or any other regular proceeding such as arbitration, on account of law of
limitation... We must hasten to add here that such .limitation upon the
Commission on daécount of this. decision wauld be only in respect of its judicial
power under Clause () of subsection (1) of Section 86 of the Electricity Act,
2003 and not in respect of its other powers or ﬁmctzons which may be
administrative or regulatory.”
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5.5.

5.6.

5.7.

3.9.

S/

In view of the above, given that the reliefs sought under the Petition pertain to a
monetary claim which: ‘would:.not ‘be:récoverable before an ordinary Court or
Arbitration due to the bar of limitation, they should not be allowed in the present case
as per the principle set out by the Supreme Court. The Regulations in respect of Base
Rate were _wéli' within the public domain and accessible by MSEDCL, and yet
MSEDCL did not raise any objection on this issue for over 6 years and made
payments at the LPS contractually agreed in the PPA.

Article 11.3.4 of the PPA provides that:

“In the event of delay in payment of the Monthly Bill by the Procurer beyond
its Due Date monthly billing, a Late Payment Surcharge shall be payable by
the Procurer to the Seller at the rate of Two (2) percent in'excess of applicable
SBAR per annum, on amount outstanding payment, calculated on day to day
basis (and compounded with Monthly rest), for each day of delay.” :

Further, Article 1 of the PPA defines SBAR as under;

“SBAR means the prime lending rate per annum applicable for loans with one
(1) year maturity as fixed from time to time by the State Bank of India. In
absence of such rate, anv other arrangement that substitutes such prime
lending rate as mutually aoreed by the Parties”

It is clear from these provisions that the PPA provides for a confractually -agreed
mechanism for determination of rate of LPS without reference to any RBI Circulars or
Guidelines, including in an event where the agreed benchmaik for calculation of LPS
Is not available. Since the rate of LPS was never determinable on the basis of any
Circular/Guidelines issued by the RBI, the RBI Guidelines/regulations do not apply to
the PPA, including for the purpose of determination of LPS, and a change in these
Guidelines/regulations cannot, therefore, lead to a Change in Law under the PPA.
Therefore, the purported claim of MSEDCL as to occurrence of a Change in Law due
to issuance of the Base Rate Regulations and MCLR Regulations by the RBI is of no

relevance and the question of Change in Law does not arise.

It is also apparent from the Guidelines/Circulars issued by RBI that there are contracts
which are saved and continue to be governed by the PLR system, including existing
loans based on the BPLR system which have been permitted under the Guidelines and
Circulars to run till their maturity. - B R )

In reply to the Notice dated 23 September, 2016 purportedly issued under Article 13
of the PPA by MSEDCL, JSW, vide its letter dated 3 October, 2016 " has
communicated the agreed contractual position under the PPA as regards determination
of LPS. It further informed MSEDCL that its purported exercise of the ‘right under
Article 13.2 is not in accordance with the terms of the PPA and asked MSEDCL 1o
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withdraw its Notice. | " | <L
5.10. The terms and conditions of the PPA relating to Change in Law read as follows:

“Article 13.1.]1 Change in Law means the occurrence of any of the following
events aﬁer the date, which is seven ( 7) days prior to the bid deadline:.

(i) the .enactment, brmgmg into effect, adoption, promulgation, amendment
madi ﬁcatzon or repeal of any law or (ii)-a change in interpretation of any law
by a Competent Court of law, tribunal or Indian Instrumentality is final

authority under law for such interpretation... ...." '

Article 13.2 deals with Apphcatlon and Prmciples for computmg the impact of
Change in Law ~

“"While determining the consequence of Change in Law under this Article 13,
- the Parties shall have due regard to the principles that purpose of
compensating the Parly affected by such Change in Law, is to restore through
the Monthly Tariff payments to the extent contemplated in this Article 13, the
. affected Party to the same economic posmon as if such Change in Law rot
occurred.”

Article 13.2 (b) of the PPA states that:

“As:a result of Change in Law, the compensation for any increase/decrease in

revenue or cost to the-Seller shall be determined by the Maharashtra State

Electricity Regulatory Commission whose decision shall be final and binding
- on both the Parties, subject to right to appeal provzded under the applicable
- Law and effective date specifiedin 13.4.1, :

Prov;dea’ that the above mentzoned.ebmpensaﬁon shall be payable only if and
Jor increase/decrease in revenue or'cost to the Seller is in excess of an amount
equivalent 1% of the Letter of Creditin aggregare Jor a Contract Year.’

5.11.  Without prejudice to the earlier submlsswns it is aiso submitied that, assuming argue
do that issuance of RBI Guidelines is a Change in Law under the PPA, while
determining the consequences of Change in Law under Article 13 of the PPA, the
principle to be applied is to restore the Parties affecied to the same economic position
as if such Change in Law has not occurred. The case of MSEDCL is that the LPS
should be determinable on the basis of the Base Rate and MCLR for the relevant
periods in the event of delay in payment under the PPA, and that LPS should be
payable at 2% percent above the applicable rate under the. Base Rate system or the
MCLR system from the respective dat_essof_i__s:suc of the Base Rate Regulations and
MCLR Regulations. If the Commission aqégdes o such request, JSW would be the
affected _P_arty'_due 1o d_eércasi_s-- in its reécivablcs under. the: PPA to the extent of
reduction in the rate of LPS caused by the RBI Guidelines, and therefore, JSW would

be entitled to compensation as the party advcrser affected by Change in Law of an
MERC Order - Case No. 24 of 2017 i
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amount required to restore it to the same economic position as though such Change in
Law had not occurred. '

6. In its Reply dated 24 April, 2017, RPL has stated that:

6.1.  On 23 September, 2016, MSEDCL issued a Notice under Section 10 of the PPAs
alleging that issuance of the Base Rate regulations and MCLR Regulations by RBI
constitute Change in Law events in terms of the PPAs. On 19 October, 2016, RPL
rejected MSEDCL’s claim for Change in Law. -

1. Limitation

6.2.  MSEDCL’s cause of action allegedly arose on 09 April, 2010, when the RBI issued
Guidelines qua the Base Rate system. MSEDCL has filed the present Petition after
considerable delay and it is barred on account of delay and laches. The RBI Circulars/
Guidelines qua Base Rate have been in existence since 2010 and were well within the
knowledge of MSEDCL. Despite that, MSEDCL continued to make payments of LPS
under the PPAs and acknowledged the outstanding dues payable to RPL, without any
demur. - : : :

6.3.  The reliefs sought by MSEDCL cannot be allowed by the Commission, since these
would be otherwise barred by limitation prescribed for an ordinary suit before a civil
court. In this regard, the Judgment dated 16.10.2015 of the Supreme Court in AP
Power Coordination Committee vs. Lanco Kondapalli- Power Limited reads as
follows:

“30. ...Since no separate limitation has been prescribed for exercise of power
under Section 86(1)(f} nor this adjudicatory power of the Commission has
been enlarged to entertain even the time-barred.claims, there is no conflict
berween the provisions of the Electricity Act and the Limitation Act to attract
the provisions of Section 174 of the Electricity Act. In such a situation, on
account of the provisions in Section 175 of the Electricity Act or even
otherwise, the power of adjudication and determination or even the power of
deciding whether a case requires reference to arbitration must be exercised in
a fair manner and in accordance with law. In the absence of any provision in
the Electricity Act creating a new right upon a claimant to claim even monies
barred by law of limitation, or taking away a right of the other side to take a
lawful defence of limitation, we are persuaded to hold that in the light of
nature of judicial power conferred on the Commission, claims coming for
adjudication before it cannot be entertained or allowed if it is found legally
not recoverable in a regular suit or any other regular proceeding such as
arbitration, on account of law of limitation. We have taken this view not only
because it appears 1o be move just but also because unlike labour laws and the
Industrial Disputes Act, the Electricity Act has no peculiar philosophy or
inherent underlying reasons requiring adherence 10 a contrary view.”
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6.4.

6.5.

6.6.

6.7.

31 .it would be fair to infer that the special adjudicatory role envisaged
under Seczzon 86(1)(?) also appears to be for speedy resolution so that a vital
developmental factor — electricity and its supply is not adversely aﬁ‘ected by
delay in adjudication of even -ordinary civil disputes by the civil court.
Evidently, in the absence of any reason or justification the le islature did not
' contemplate 10, enable a creditor who has allowed rhe eriod of limitation 1o
set in, to recover such delayed claims through the Commission. Hence we hold
that a claim coming before: the Commission cannot be entertained or allowed
if it is barred by lzmztatzon Drescribed for an ordinary suit befbre the civil
‘court; But in an appropriate: case, a specified period may be excluded on
‘account of the principle underlying the salutary provisions like Section 5 or
Section 14 of the Limitation Act. We. must hasten to add here that such
limitation upon the Commission.on.account of this decision would be only in
respect of its judicial power under clause (f) of sub-section {. 1 ) of Section 86 of
the Electricity Act, 2003 and not in re.s'pect of its other powers or functzons
B which may be administrative or regulato:y

Change in PLR to Base Rate and MCLR is not a Change in Law event

Article 10 of the PPA may be referred to, in particular Articles 10.1.1, 10.2.1 and
10.3.2 [which have been reproduced at para. 3(10) earlier in this Order].

In terms of Article 10.1.1, in order for an event to qualify as a Change in Law, the
following conditions have to be met:-

(a) It has to be an event whlch is covered under the bullet pomts of Artlcie 10.1.1
of the PPAS,

(b} . K has to be an event which has o::_cun:_éd afier the Cut-off Date, which is
31.07.2009 (i.e., seven days prior to the Bid Deadline - 07.08.2009); and -

() 1t has to be an event whlch results in any additional recumng/non—recurrmg
expenditure or income.

In terms of Article 8.3.5 of the PPA, SBAR is to be considered if MSEDCL delays
payment of monthly bills. This is in the nature of interest/ disincentive to ensure that
there is no default/ delay in payment of Monthly Invoices. Evidently, LPS ‘is neither
income nor expenditure. Therefore, it does not fulfil the conditions and does not
amount to a Change in Law Event under the PPAs, as contended by MSEDCL.

Without prejudice to the ab_ov;%, MSE_DCL’S claim of Change in Law due to
introduction of the Base Rate system and MCLR Regulations is incorrect. In this
regard, Article 8.3.5 of the PPAs dealing with LPS is noteworthy:-

“8.3.5 In the event of delay in payment blfra.rhomhly Bill by the Procurer
beyond its Due Date, a Late Payment Surcharge shall be pavable by such
Procurer _to_ the Seller at the rate_of two_percent (2%) in excess of the
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6.8.

6.9.

AL

ST

applicable SBAR per annum, on the amount of outstanding payment,
calculated on a day to day basis (and compounded with monthly resy), for
each day of the delay. The:Late Payment Surcharge shall be claimed by the
Seller through the Supplemeniary Bill.” ' :

In terms of Article 8.3.5, the methodology for determining the quantum of LPS (ie.,
2% above the applicable SBAR p.a.) payable by MSEDCL has been agreed to under
the PPA without reference to any specific Circular and/or Guidelines issued by RBI in
that regard. Further, the PPA also provides for a situation in which the SBAR rate is
not available. Therefore, notwithstanding the shift from BPLR to Base Rate to
MCLR, the parties continue to be bound by the provisions of the PPA. Even
otherwise, the parties have agreed and recorded that they shall mutually agree on an
arrangement in the event the SBAR rate is not available, thereby consciously
excluding intrusion by. the Commission qua the rate o be applied while calculating
LPS. '

Considering that the methodology for determining the quantum of LPS was never
linked to any particular Circular and/or Guideline of RBI, the purported claim of
MSEDCL that the issue of the Base Rate regulations and thereafter the MCLR
Regulations by RBI constitutes Change in Law under the PPAs is erroneous.
MSEDCL is seeking to reduce its financial implications arising out of the PPA
provisions relating to non-performance of its obligations to pay Monthly Invoices in a
timely manner. Article 8.3.5 is aimed at ensuring timely payment, and therefore,
MSEDCL’s contentions are devoid of merit. -

6.10.

6.11.

6.12.

MSEDCL is seeking amendment of the PPAs, which is impermissible

MSEDCL has filed this Petition under the garb of seeking relief for Change-in Law
under the PPAs. However, it is seeking to amend the terms of the PPAs unilaterally,
which is not permissible. '

As per the definition-of “SBAR” reproduced below, it is evident that, in the absence
of SBAR rate/ BPLR system, the Parties shall mutually agree to substitute SBAR
(PLR) with any other arrangement:

“SBAR "shall mean the prime lending rate per annum applicable jfor
loans with one (1) year maturity as fixed from time. to time by the State

- Bank of India. [n the absence of such rate; SBAR shall mean any other
arrangement that substitutes_such prime_lending rate as_mutually
agreed to by the Parties.” '

It is, therefore, clear that SBAR cannot be unilaterally- amended/ replaced by
MSEDCL and/ or through the Commission under the garb of seeking relief of alleg_ed
Change in Law. Article 15.3 specifically provides that the PPA may only be amended

-or supplemented by a written agréement between the Parties and afier obtaining the
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6.13.

iV,

approval of the Commission, where necessary. In the light of the above, the present
Petition deserves to be dismissed.

RBI continues to publish the BPLR. Evidently, the SBI’s BPLR exists as on date and
it is still being used by the Banks/ lenders for existing loans. Therefore, the BPLR rate
is available for the computation of LPS, C

Retrospective adjustment of LPS is impermissible

6.14.

6.15.

6.16.

7.1.

Under the garb of Change in Law MSEDCL is with mala fide intent seeking re-

-computation of LPS already levied upon it (for the period between July to March,

20100) by RPL in terms of the provisions of the PPAs. MSEDCL has not disputed
any Monthly Bills and/or Supplementary Bills as per the procedure prescribed under
the PPAs. As such, they have become final and conclusive. Re—computatlon of
already fructified amounts, legally due and payable by MSEDCL to RPL in terms of
the PPAs, is not permissible in law. Even otherwise, a part of MSEDCL’s claim is
barred on account of delay and laches.

MSEDCL has consistently failed to pay the Monthly and Supplementary Bills to RPL
in a timely manner, in terms of the PPAs. Accordingly, RPL has raised
Supplementary Bills (on a monthly basis) upon MSEDCL claiming LPS, which
remains unpaid. Therefore, MSEDCL now cannot be permitted to resile from its past
admissions and seek retrospective amendment to the PPAs under the garb of claiming
Change in Law,

RPL has filed a Petition (Case No.138 of 2015) seeking directions to MSEDCL to pay
Rs.558.11 crore (which has now increased to Rs. 856.54 crore) towards the
outstanding amounts for supply of power. The Petition is pending before the
Commission. In the light of the above, MSEDCL at this stage cannot be permitted to
wriggle out of its past admissions qua the outétanding amounts, including LPS legally
payable to RPL in terms of the PPAs,

In its Reply dated 28 April, 2017, GMR has stated as follows:

MSEDCL had admittedly executed separate and distinct PPAs with each the
Respondents individually, including GMR. It has been expressly admitted that each of
these PPAs, including the GMR PPA are distinct, separate-and independent of the
other PPAs executed by MSEDCL Even though the event leading to the filing of the
present Petition against varicus Respondents is the same, each PPA gives rise to a

_ separate cause of action.- There is no basis under any law and/ or regulations which

entitles MSEDCL to club various causes of action against unrelated Respondents and
raise them in one common Petition. Therefore, the Petition is bad for mzs;omder of

~ parties and is hable to be-dismissed on thlS ground alone.
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7.2.

7.3.

74,

7.5.

7.6.

(a)
(b)

(c)

7.7.

o s
MSEDCL has sought that the LPS payable in terms of the GMR PPA should be
computed at 2% above the applicable Base Rate. Article 8.3.5 provides that the LPS
shall be computed at 2% above the PLR apphcablc to loans with: one year matunty as
fixed by SBI from time to time.

MSBDCL has not prayed for any rehcf as prowded under the GMR PPA for an event

-of Change in Law MSEDCL has cited the provlsmns of the PPA relating to “Change

in Law” and has sought amendment of the terms of the PPA relatmg to the LPS which
has been approved by thp Commission.

The provisions of the PPA dealing with ‘Change in Law’ do not contemplate
amendment of the terms and conditions of a PPA in the event of a Change in Law.
MSEDCL cannot on its accord seek amendment of the terms of the GMR PPA. In any
event, amendment/ modification to the terms and conditions of a PPA cannot be
granted as a relief under the provisions relating to Change in Law.

MSEDCL is obligated to seek amendment to the provisions of the PPA only in
accordance with the agreed procedure for amendment of its terms.

The power generated from GMR’s Power Plant is being supplied to the States .of
Maharashtra and Tamil Nadu and the Umon Temtory of Dadra and Nagar Haveh
pursuant to the following PPAs:

200MW of power on long term basis under PPA dated 17.03.201{} with MSEDCL
200 MW on long term basis in terms of PPA dated 21.03.2013 with the Electricity
Department of the Union Territory of Dadra and Nagar Haveli; and

150 MW on long term basis to Tamil Nadu Generation and Distribution Corporation

Limited through GMR Energy Trading Ltd. in terms of a back to back arrangement.

Thus, the Power Plant of GMR has a scheme for the sale of power to more than one
State. As such, in accordance with Section 79 (1) (b) of the EA, 2003, the Appropriate
Commission for the adjudication of the issues raised by MSEDCL in this Petition is
the * Central Electricity Regulatory Commission (CERC) and not the State
Commission. Section 79 (1) (b) of the EA, 2003 reads as follows:

“Functions of Central Commission — (1) the Cemtral Commission shall
discharge the following functions, namely:

(8) To regulate the tariff of generating companies other than those owned
or controlled by the Central Government specified in clause (a), if such
generating companies. enter into.or otherwise have a.composite scheme for
generation and sale of electricin inmore ! than one Srate ;
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() to adjudicate upon disputes involving generating companies or
transmission licensee .in regard to. maiters connected with clauses (a) to
(d) above and to refer any dispute for arbitration;

7.8.  Pursuant to the judgement of the Supreme Court in Energy Watchdog vs. CERC in
C.A No 5399 of 2016 passed on 11 April, 2017, it is no longer res integra that in the
event a Generating Company enters into supply of power in more than one State, the
Appropriate Commission for adjudication of disputes between the contracting parties
would be the CERC under Section 79 (1) (b) of the Act:

“22. ...The State Commission’s jurisdiction is only where gemeration and
supply takes place within the State. On the other hand, the moment generation
and sale takes place in more than one State, the Central Commission becomes
the appropriate Commission under the Act.”

7.9.  The present Petition having been filed before the State Commission is, therefore, not
maintainable and liable to be dismissed on this ground alone.

7.10.  Articles 10.1, 10.2.1, 10.3.1 to 10.3.3, 10.5.1 and 10.5.2 relating to Change in Law
and the reliefs available fo the affected party. are of particular reference [and may be
referred to at para. 3(10) earlier in this Order]. From these provisions, it is evident that

(i) a “Change in Law” should result in a recurring/ non-recurring increase in
expense or decrecase in revenue to the Generating Company; or should
beneficially affect it;

(if)y  the relief available to offset the impact of Change in Law is by way of
compensation so that the affected party is brought to the same economic
condition 2 if such Change in Law had not occurred;

(iliy ~ With regard to its PPA, GMR is entitled to claim compensation subject o
fulfilment of the minimum ﬁnancia! impact condition of 1% of the value of
the LC; and '

(iv)  the payment of the impact on the monthly tariff for the supply of power to
MSEDCL will be through Supplementary Bills for past bills and the invoice to
be raised in future shall be fgr the changed tariff,

7.11.  In the alleged Change in Law, i.e; the RBI Guidelines relating to switch over from the
PLR system to the Base Rate system, there is neither any benefit nor any decrease in
revenue nor any increase in expense to GMR,, Therefore, the Change in Law provision
is not attracted. The RBI Guidelines are relevant only for purposes of calculation of
the rate of interest payable in the event of delay by MSEDCL to. make payment of
tariff for the off-take of power, The reliance placed upon the Change in Law
provisions of the PPA is therefore, misplaced and untenable,

MERC Order ~ Case No. 24 of 2017

Page 23 of 31




7.12  Notwithstanding the fact that a switch-over has been made from BPLR to Base Rate
System, SBI continues to notify the BPLR. Accordingly, the entire Petition is nothing
but an attempt to.renegotiate a binding PPA executed between the parties and
approved by the Commission. ‘

/'.}57‘;-?:"'.;
Sq R

8. The proceedings at ttie hearing held on 2 May, 2017 are summarised as follows:
8.1 MSEDCL stated that

13 The Petition has been filed for recognition of RBI Notifications regarding change
in banking rates as a Change in Law with regard to the PPAs. The RBI introduced the
BPLR system from 2003. By subsequent Circular/Guidelines of RBI, the Base Rate
system replaced the BPLR system from 1 July, 2010 and all categories of loans were
to be priced only. with reference to the Base Rate. SBAR and Change in Law are both
defined in the Stage 1 and Stage 2 Competitive Bidding PPAs. The issue of change in
the basis of rates is relevant to the rate applicable to delayed- payments ie. LPS,
under the PPAS :

2) RBI has issued directions on 3-March, 2016 stating that all rupee loans sanctioned
and credit limits renewed with effect from 1 April, 2016 shall be priced with reference
to the MCLR, which will be the internal benchmark for such purposes.

3} SBI is publishing Base Rate (Historical Data) from July, 2010 till date on its
Corporate website. From April; 2016. onwards, SBI is also publishing' MCLR rates
besides the BPLR (Historical Data).

4) The Base Rate Guidelines and MCLR Guidelines are applicable for new loans and
for those old loans that come up: -fé: repaWaI;‘ The BPLR rate.will continue for these
old loans till their maturity. The prévisiohs/diréctions of the Circulars apply to every
scheduled commercial bank. -

5) Regulations 35,3 (b) and 35.4 (b) of the MYT Regulations, 2011 are regarding the
rate of loWC which shall be equal to the SBAR as on the date on which the
Application for determination of tariff is made. Further, as per Regulation 13.9 of the
MYT (Third Amendment) Regulations, 2011, for computation of FAC component of
Z-factor charge, the component ‘C’ is considered as the carrying cost for any under
recovery/ over recovery on account of change in ‘fuél cost of own generation and cost
of pdwer purchase, comput_ed:at the S_,BAR prevailing at the beginning of the month.

6) Now, as per Regulatlons 31.1 (), 31.2'(b) and 31.3 (b) of the MYT Regulatmns
2015, the rate of IoWC shall be on 2 normative basis, and equal to the Base Rate as on.
the date on which the Petition for determination of tariff is filed, plus 150 basis points,

- MERC Order - Case No. 24 of 2017

Page 24 of 31




8.2

8.3

8.4

6o

Thus, in the MYT Regulattons 2015, the Commlssmn has adopted the Base Rate
system,

APML stated that

1) BPLR is still in existence and SBI is publishing it regularly. Vide letter dated 14
March, 2017, APML has informed MSEDCL regarding the change in SBAR from
14.50% to 14.00% w.e.f January, 2017, and further from 14.00% 1o 13.80% w.e.f
April, 2017. Only if BPLR does not exist is it required to come to the Commission
with a mutually agreed rate.

2) The MYT Regulations are applicable only for the Tariff determined under Section
62 of the EA, 2003, whereas the PPA is signed under Section 63. Therefore, the
Regulations are not relevant in this case. MSEDCL cannot pick and choose the
Regulations from out of the MY T Regulations, which are for Section 62 PPAs.

JSW made the following submissions:

1) The MYT Regulations stipulate the LPS in terms of an absolute percentage figure
as per Regulation 36.1, i.e., 1.25% per month, and the particular benchmark is
specified. Also, under Regulation 36.3 of the MYT Regulations, 2015, LPS and
Interest on Delayed Payment earned by the Generating Company or the Licensee shall
not be considered under its Non-Tariff Income. MSEDCL has not sought amendment
inor reopcnmg of the PPAs, and hence the Petition may not be admitted.

2) MSEDCL has filed the Petition against 5 individual Generators who have
independent and separate PPAs with it. As such, the Petition is not maintainable in its
present form and suffers from the vice of misjoinder of Parties (both Stage 1 and
Stage 2 Competitive Bidding'PPAs having been included) and causes of actions.

3) MSEDCL has not sought amendment or modification of the PPA, and the effect of
the Change in Law would be extraneous to the PPA. The definition of SBAR in the
PPA states that, in the absence of SBAR, it shall be the rate mutually agreed by the
Parties. However, MSEDCL has never approached it for such discussion and, while
entering into the PPA, both parties agreed on the SBI PLR.

4) MSEDCL has. admitted that the benchmark rates are still being published.As per
Art 13.2 of the PPA, as a result ‘of Change in Law, MSEDCL has to provide the
details of any decrease in revenue-or increase in expenses which shall be payable if it
is in excess of 1% of the LC value in aggregate for the rclevant Contract Year.

RPL stated that oniy events under Article 10.1, 1 constitute. Change in Law and the
payments received due to Change in Law cannot be treated-as income or expenditure
for the Company arising out of the business. The fact is that MSEDCL is not even
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6!

paying for the power purchased: MSEDCL has been accepting the bills till date as per
the PPA, and is now claiming Change in Law. That is now barred by limitation.
Payment of LPS is not part of the normal course of transactions under the PPA, but in
the nature of penal charges which arise only if the payments have not been made for
the invoices by the due date. Hence, the rate applicable as interest for this event of
default cannot be treated as Change in Law under the PPA. Under Art 8.3.5, LPS is
payable at a rate of 2% above the apphcable SBAR per annum. . e

8.5 GMR stated as follows:

1) GMR is an. Inter- State Generator and the jurlsdzctxon of the CERC has already
been decided in such issues in various Judgments and the Commission may reject the
- Petition on the basis of maintainability.

2) MSEDCL has not included CGPL in this Petition, being an inter-State Generator,
whereas GMR: has been made a party. MSEDCL has not approached CERC for. its
claim of Change in Law for CGPL. ' -

3) Articie 10.2 of the PPA deals with the applicability and principles for computing
the impact of Change in Law, and can be invoked only to-compensate the affected
“party and restore it to the same economic position as if such Change in Law had not
occuTed. Moreover, -the RBI Circulars are from 2010 but have not been raised by
MSEDCL tzli NOW..

" 4) The PPA- has been executed as per the Standard Blddmg Documents 1ssued by the
MoP and cannot be amended or modified subsequently throngh a Change in Law
Petition. Under Article 10.3.2 of the PPA, the compensation for any decrease in
revenue or increase in expenses to the Seller shall be payable only if it is in excess of
1% of the value of the LC in aggregate for the relevant Contract Year.

Commission’s Analysis and Rulings -

9. It is not disputed that the RBI is an Indian Governmental Instrumentality as
defined in the PPAs; and that, consequent fo the RBI Notifications set out in these
proceedings, certain changes have been effected by RBI resulting in changes in the
underlylng basis of certain SBI berchmark rates relevant to the LPS, at least for
new loans. However, the issue is whether or not these changes constitute Change in
Law events for the purpose of compensating the affected party so as to restore it to
the same economic position as before such Change in Law under the terms of the
PPAs, In effect, MSEDCL is seeking that, for any LPS that has been paid by
MSEDCL or has become due since the dates. of those rate changes, the amount of
difference between the SBAR as defined in the PPAs and those (lower) rates would
have to be refunded by the Sellers to MSEDCL or cease to be due.
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16. The provisions of the two different sets of PPAs have been quoted earlier io this
Order. The most relevant provisions are set out again below, and the portions of
; most significance underlined for emphasis:

1) One set of PPAs provides for LPS for delayed payments as follows (and is
similar to the provision in the other PPAs): ' '

In the event of delay in payment of a Monthly Bill by the Procurer beyond
its Due Date, a Late Payment Surcharge shall be pavable by such Procurer
10 the Seller af the rate of iwo percent (2%) in excess of the applicable SBAR
per annum, on the amount of outstgnding payment, calculated on a day to
_. day basis (and compouuded with monthly rest), for each day of the delay.
! The Late Payment Surcharge shall be claimed by the Seller through the
Supplementary BillL”

2) The ‘SBAR’ on which the LPS is based is defined as follows in one set of
PPAs:

“SBAR” means the prime lending rate per annum applicable for loans with

one (1) year matyrity as fixed from time 1o time bv the State B Bank of Indm.
: In the absence of such raté, SBAR shall mean any other arrangement t that
; substitutes such prime lending rate as mutually agreed to by the Parties:”

The definition of SBAR in the other set of PPAs is almost identical.

3) The relevant provisions of Article 10 of the Case 1 Stage 2 PPAs relating to the
impact of Change in Law, the Notice to be given by the affected Party and the
“details to be provuied read as follows:

| “Article 10: Change in Law

: 10.1 Definitions.
In this Article 10, the following terms have the foIIowing meanings
10.1.1 “Ckange in Law” means the occurrence of any of the foltowmg
events after the date, which is seven (7) days prior, to the Bid Deadline

resulting into_any additional recurrmg/ non-recurrmg expendzture by the
Seller or anv mcome to the Seller - :

10.2 Application' and Principles Jfor computing impact of Change in I.aw

10.2.1 While determining tke consequence of Change in Law tmder this
Article 10, the Parties shall have due regard to the principle that the purpose

mensatmg the. gagg aftected by such Change in Law, to restore
through monthly Tariff Pazmem‘, to the extent contemglated in thzs Article
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| 10, the affected party to the same economtc ,Qosmon as if such Change in

Law has not occurred... :

10.3 Relief for Change in Law

...10.3.2 During Operating Period

The compensation for any decrease in revenue or increase in expenses lo
the Seller shall be payable only if the decrease in revenue or increase in
.expenses of the Seller is in excess of an amount equivalent to 1% of the
value of the Letter of Credtt in aggregate for the relevant Contract Year.

10.4 Notification of Change in Law:

--.10.4.2... Provided that in case the Seller has not provided such notice, the

Procurer shall have the right to issue such notice to the Seller.

10.4.3 Any notice served pursuant to this Article 10.4.2 shall provide

amongst other thmgs, precise details of

a) The Change in Law; and

b) The effects on the Seller.

10.5 Tariff Adjustment Payment on account of Change in Law

10.5.1 Subject to Article 10.2, the _adjustment in_monthly Tariff Payment
shall be effective from:

(i) the date of adoption, promulgation, amendment, re-enactment, repeal of
the Law or Change in Law,...

10.5.2 The payment for Change in Law shall be through Supplementary Bill
as mentioned in Article 8.8. However, in_case of any change in Tariff by
reason of Change in Law, as determined in accordance with this Agreement,
the Monthly Inveice to be raised by the Seller after such change in Tariff
shall appropriately reflect the changed tariff.”

Article 13 of the other set of PPAs has substantively similar provisions, though
the Case 1 Stage 2 PPAs quoted above are more elaborate in some respects.

11.  Thus, the PPAs provide fer LPS at a rate which is 2% above the SBAR. The
SBAR is defined as the SBI PLR for one-year loans. MSEDCL has stated that, as
against the BPLR system in vogue from 2003 on which the SBAR was based, the
RBI first introduced the Base Rate system from July, 2010, and thereafter
replaced it with the MCLR system from April, 2016. MSEDCL contends that

a) these revisions constitute’ Change in Law events in terms of the PPAs;
and that
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b) the LPS be chargeable accordingly at 2% above the Base Rate from
July, 2010 and 2% above the MCLR from April, 2016 onwards, instead of

the current PPA provision.

The consequence would also be that, for any LPS that has been paid by
MSEDCL since that date, if the LPS based on the SBAR is higher than that
based on the suhsequeut revisions in reference rates by RBI, the amount of
difference would have to be refunded by the Sellers to MSEDCL. Any LPS
unpaxd would also be governed by the rates based on the RBI revnsmns.

12. It is evident from the PPA provisions quoted above that not all changes in legal
dispensations by a Governmental- Instrumentahty such as RBI amount to
Change in Law events for the purposes of compensatmg the affected’ party in
terms of the PPAs. For this purpose,

@‘ he Change in Law must result in additional recurring/ non-recurring
penditure by the Seller or any income to the Seller;

b) The compensation is for restoring, through monthly tariff payments,
the affected party E_Ehe same economic position as if such Change in Law
had not occurred

¢) Any change in the Tariff by reason of Change in Law is to be reflected
* in the Monthly Bills raised by the Seller. :

Howazver, the LPS provision is attracted only when payments are not made by
MSEDCL against the Monthly Bills of the Seller within the time stzpulated in the
PPAs. Any changes in the basis of the LPS rates consequent to revisions by the
RBI do not affect.in any manngr the rates, at which power was agreed to be sold
and purchased under the PPAs and in the consequent financial implications for
either Party resulting in a liability to compensate the affected Party. The LPS is
essentially compensatory in character (as pointed out by the Supreme Court in
several Judgments), in terms of the effect on the Seller on account of delay by
MSEDCL (as the Procurer in this case) in making due payments. The additional
liability of LPS on MSEDCL would also be expected to encourage timely
payment and deter delﬁy. Thus, the LPS is also entirely avoidable. The issue
would not arise at all if MSEDCL pays its dues in time.

13.  Moreover, while introducing the Base Rate system in 2010 and the MCLR
system in 2016, the RBI has provided for the continuation of the earlier BPLR
dispensation for existing loans. Consequently, the SBAR referred to in the LPS
provision, which is the SBI PLR for loans with maturity of one year, remains in
vogue and its value continues to be declared by SBI from time to time. Thus, in
effect, no change has taken place that would affect the basis of the rate
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underlying the LPS,

14.  In view of the foregoing, the question of the RBI revisions amounting to Change
in Law events in terms of the PPAs, or of any compensation on account of such
purperted Change in Law events in this regard, does not arise.

15.  The PPAs provide that notices of Change in Law events are to be issued along
with their precise effect by the Seller, failing which MSEDCL may do so. While
the changes cited by MSEDCL were effected by RBI from July, 2010 and April,
2016 and notified in advance, MSEDCL issued Notices of Change in Law to the
Respondents only in September, 2016, ie. more than 6 years after RBI
introduced the Base Rate system in place of the BPLR system. The Respondents
have contended that the claim is barred by limitation. The Commission notes
that the PPAs require that such claims be raised

“as soon_as reasonably practicable after becoming aware of the same or
should reasonably have known of the Change in Law.”

MSEDCL could not have been unaware of the revision effected by the RBI at
that time, nor has it explained this inordinate delay in raising its claim.

16. The Commission also notes that the PPAs with APML were signed in August,

| 2010 and February, 2013, after the RBI had introduced the Base Rate system,
Nevertheless, MSEDCL chose to enter into these PPAs with the LPS provisions
based on the SBI PLR.

'17. In the guise of Change in Law events, MSEDCL is in effect seeking that the LPS
provision for delayed payments in the PPAs be modified or read as based on the
one-year SBI PLR from July, 2010, and on the one-yeir SBI MCLR from April,

: 2016 (which is lower than tﬁé SBAR referred fo in the PPAs). In this context, the

; Commission notes that, since the SBI continues fo notify the SBAR which
determines the LPS rate, recourse cannot be had to the provision in the PPAs
that ' '

“In the absence of such rate, SBAR shall mean any other arrangement that
substitutes such prime lending rate as mutually agreed to by the Parties;...”

Moreover, the Case 1 Stage 2 PPAs provide that

, “15.3 This Agreement may only be amended or supplemented by a written
¢ agreement between the Parties and after obtaining the approval of the
Appropriate Commission, where necessary.”

Article 18.1 of the other PPAs has a similar provision. However, none of the
Respondents have zgreed to the change im the LPS provision sought by
MSEDCL. ‘
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18. The Commission also motes that the Respondent GMR is .in fact inter-State
Generators. )

The Petition of Maharashtra State Electricity Distribution Co. Ltd. in Case No. 24 of 2017
stands disposed of accordingly.

Sd/- ‘ - Sdi-
(Deepak Lad) (Azeez M. Khan)
Member Member
(Ashwani Kumar Sinha)
Secretary
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A- 2 CQLL\, B
a BEFORE THE HON'BLE MAHARASHTRA ELECTRICITY REGULATORY ,
COMMISSION, MUMBAL @
. Filing No.:
Case No.:

IN THE MATTER OF
Petition under section 86 of Electricity Act 2003read with Article 13 (Change in Law) of ;PPAs

under Case 1 stage 1 and Article 10 {Change in Law) of PPAs under case 1 stage 2.

IN THE MATTER OF

Regulation 94 of MERC {Conduct o Business) Regulation, 2004.

AND

IN THE MATTER OF

Maharashtra State Electricity Distribution Company Ltd.................The Petitioner
Vs
1} M/s Adani Power Maharashtra Ltd.
Achalraj, Opp Mayor Bungalow, Law Garden, \

Ahmedabad-380006 Gujarat.

2} M/s ISW Energy Ltd.

Village-Nandiwade,

Post-faigad, Tal. & Dist. Ratnagiri — 415614
3) M/s Rattanindia Ltd.

Plot No D2 & D2 (part)

At Additional Industrial Area,
Nandganpeth, Respondents
Amravati-444 901. '
4) M/s GMR Warora Energy Ltd. (Formerty Known Emco Energy Ltd.)
701/704, 7th Floor,

Naman Centre, A-wing,

BK{, Bandra, Mumbai-400051

5} M/s Coastal Gujarat Power Ltd.
Ultra Mega Power Project,

Tunda Vandh Road Tunda Village;- . //
Mundra Kutch-370435 ’
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.The Petitioner above named most respectfully submits as under;

1.1,

2.

2.1,

2.2
2.2.1

Background .
Maharashtra State Electricity Distribution Co. Ltd. (hereinafter to be referred to as
“MSEDCL” or “the Petitioner”) has been incorporated under indian Companies Act,
1956 pursuant to decision of Government of Maharashtra to reorganize erstwhile
Maharashtra State Electricity Board (herein after referred to as “MSEB”). The
Petitioner submits that the said reorganization of the MSEB has been done by
Government of Maharashtra pursuant to “Part X!l — Reorganization of Board”fread
with section 131 of The Electricity Act 2003. MSEDCL is 2 Company constituted under
the provisions of Government of Maharashtra, General Resolution No. PLA-
1003/C.R.8588/Energy-5 dated 25th January 2005 and The Petitioner has been
incorporated on 31.5.2005 with the Registrar of Companies, Maharashtra, Mumbai
and has obtained Certificate of Commencement of Business on 15th Sep 2005. The
Petitioner is a Distribution Licensee under the provisions of the Electricity Act, 2003
(EA, 2003) having license to supply electricity in the State of Maharashtra except

some parts of ¢ity of Mumbai.

Bidding Process (Case 1)

As per the guidelines issued by Ministry of Power, Government of india for case 1
bidding document, MSEDCL has initiated two bidding process as case 1 stage 1 and

casel stage 2 separately. The approvals of Hon’ble Commission for these bidding

~documents were obtained. The bidding process and the evaluation of bid were

carried out as per the provisions and accerdingly MSEDCL has signed the PPAs,

Case 1 Stage 1
The Petitioner has signed PPAs with following bidders under casel stage 1 bidding

process. The details are as under

i} PPA dated 14/08/2008 with M/s. Adani Power Maharashtra Ltd. for 1320

MW at the levelised tariff of rupees 2.64 per unit from unit 2 and 3 Tiroda

‘{/ / Q”—\T\}l |
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project.
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2.2.2

2.2.3

2.2.4

it} PPA dated 25/09/2008 with M/s. Lanco Vidarbha Ltd. (Formerly known as
Lanco Mahanadi power Pvt. Ltd.) for 680 MW at the levelised tariff of rppees
2.72 per unit from Wardha project.

iii.) PPA dated 23/02/2010 with M/s. JSW Energy (Ratnagiri) Ltd. for 300 MW at

the levelised tariff of rupees 2.71 per unit from unit 1 Ratnagiri project.

The Petitioner has submitted a petition for approval of aforesaid PPAs under section
63 of Electricity Act. Hon'hle Commission vide order dated 27.11.2008 in case no.39
of 2009 has approved the PPA with M/s. JSW Energy {Ratnagiri) Ltd. for 300 MW and
vide order dated 20.02.2013 in case no.68 of 2012 has approved the PPA with.M/s. .
Agfani Power Maharashtra Ltd. for 1320 MW and M/s. Lance Mahanadi Power‘_ Pvt.

Ltd. for 680 MW and adoptad the tariff.

The Petitioner submits that, Mi/s Adani Power Maharashtra Ltd. and M/s. JSW En;ergy
{(Ratnagiri) Ltd. has commenced the supply. However, the project of M/s Lanco
Vidarbha Ltd. (Formerly known as Lanco Mahanadi Power Pvt. Ltd.) has. not

commissioned so far and hence not commenced the supply.

M/s. Lanco Vidarbha Ltd. has filed petition before Hon’ble Commission for
termination of the PPA. The Petitioner has also filed the petition before Hon'ble
Commission for recovery of liguidated damages from M/s. Lanco Vidarbha Ltd. for

non commencement of supply.

2.2.5 The relevant clause of above PPA are as under

Article 1: Definitions and Interpretation

Change in Low - sholl hove the meaning oscribed thereto in Article 13.1.1 of this

agreement

Indian Governmental instrumentality — means the Gol, Government of Moharashtra
and any ministry or, department of or, board, ogency or other requlatory or qudsi—
judicial authority controlied by Gol or Government of States where the procurer and

the CERC and MERC
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2

Late Payment Surcharge — shall have the meaning ascribed there to in Article 11.3.4

Law - means, In relation to this Agreement, all laws including Electricity Lows in fo‘rce

in Indic and any statute, ordinance, regulction, notification or code, rule, or any
interpretation of any of them by an Indian Governmental Instrumentality and h@ving
force of law ond shall further include all applicable rules, regulations, or:ders,
notifications by on Indian Gevernmental instrumentality pursuant to or under any of
them and shall include alf rules, regulations, decisions ond orders of the CERC and the

MERC

SBAR- means the prime lending Rate per annum applicable for loans with one (1)
vear maturity as fixed from time to time by the State Bank of India. In the absence of
such rote, any other arrangement that substitutes such prime lending rote os

mutually agreed to by the parties.

Article 11: Billing end Payment

11.3.4 in the event of delay in payment of o monthly bill by the procurer beyond its
due date month billing, a Late Payment Surcharge shall be payable by the procurer to
the seller at the rate of two (2) percent in excess of epplicable SBAR per annum,: on
the amount bf outstanding payment, calculoted on a day to day basis {and

compounded with monthly rest) for each date of the delay.

Article 13: Change in Law

13.1 Definitions

In this Article 13, the following terms have the following meanings




13.1.1 “Change in Law” means the occurrence of any of the following events after
the date, which s seven (7) days prior, to the Bid Deadline:

(i) the enactment, bringing into effect, adoption, promulgation, amendment,
modification or repeal or any law or

(i) a change in interpretation of any law by a competent court of law, tribunal or
Indian governmental instrumentality provided such court of faw, tribunal or !r:)dian

governmental instrumentality is final authority under law for such interpretation

but shall not include (i} any change in any withholding tox on income or dividends
distributed to the shareholders of the seller, or (i) Change in respect of Ul charges or

frequency intervals by an Appropriate Commission.

13.2 Application and principal for computing impact of change in Law

While determining the consequence of Change in Law under this Article 13, the
parties shall have due regard to the principle that the purpose compensating the
party affected by such change in low, is to restore through monthly tariff payments
to the extent contemplated in this Article 13, the affected party to the same

economic position as if such Change in law has not occurred.

b) Operction Period-

As a result of change in Law, the compensation for any increase / decrease in revenue
or cost to the seller shall be determined by the Maharashtra State Electri:city
Regulatory Commission whose decision shall be final and binding on both the porf:’es,
subject to right of appeal provided under applicable law and effective from the c;fate
specified in 13.4.1 |
13.3 Notification of change in Law:

13.3.1 If the seller is affected by a Change in Law in occordance with Article 13.2 and
the Seller wishes to claim a Change in Law under this Article, it shall give notice to the
Procurer of such Change in Low as soon os reasonably practicable after becoming

aware of the same or should reasonably have known of the Change in Low.
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2.3.
2.3.1

. S

13.3.2 Notwithstanding Article 13.3.1, the seller shall be obliged to serve noti:e tot
the Procurer under this Article 13.3.2 if it is beneficially affected by ¢ Change in Law.
Without prejudice to the factor of materiality or other provisions contained in this
Agreement, the obligation to inform the procurer contained herein shall be material.
Provided that in case the seller has not provided such notice, the Procurer shall hove
the right to issue such notice to the seller.

13.3.3 Any notice served pursuant to this Article 13.3.2 shall provide, amongst 5ther
things, precise details of : ‘

a) The Change in Law; and

b) The effects on the Seller of the matters referred to in Articfe 13.2

13.4 Tariff adjustment payment on account of Change in Law

13.4.1 subject to Article 13.2, the adjustment in monthly tariff payment shall be
effective from: |

(i) the date of adoption, promulgation, amendment, re-enactment, repeal of the
Low or chonge in law, or

(i} the date of order/ judgment of the competent court or tribunal or Indian
Governmental Instrumentality, if the change in low is on account of ¢ change in

interpretation of low.

Case 1 Stage 2
The Petitioner has signed PPAs with following bidders under casel stage 2 bidding

process. The details are as under

B) FPPA dated 17/03/2010 with M/s. EMCO Energy itd, for 200 MW at the
fevelised tariff of Rupees 2.88 per unit from Warora project. :

i) PPA dated 22/04/2010 for 450 MW and PPA dated 05/06/2010 for 750 MW
signed_with M/s Rattan India ?ower Ltd. (Formerly- Indiabull Power Ltd.)
both at the levelised tariff of Rupees 3.26 per unit from Amravati project.

ii.) PPA dated 31/03/201C for 1200 MW, PPA dated 09/08/2010 for 125 MW and
PPA dated 16/02/2013 for 440 MW signed with M/s Adani Power
Maharashtra Ltd. all at the levelised tariff of Rupees 3.28 per unit from

Tiroda project.
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+2.3.2  The Petitioner had submitted a petition for approval of aforesaid PPAs under section

63 of Electricity Act. Hon’ble Commission vide order dated 28/12/2010 (Case No. 22
of 2010) has approved the PPA of M/s. EMCO energy Ltd. for 200 MW, M/s. Rattan
India Power Ltd. {Indiabull Power L1d.} for 1200 Mw and M/s. Adani Power Ltg. for
1200 MW respectively. Further Hon’ble Commission has approved the PPA of. M/s.
Adani Power Maharashtra Ltd. for 125 MW vide order dated 14/05/2011 (Casé No.
56 of 2010) and for 440 MW vide order dated 27/12/2012 (Case No. 53 of 2011).

The Petitioner submits that, the power supply against the aforesaid PPAs except 440
MW Adani PPA has commenced. The scheduled delivery date of Adani 440 MW PPA
is 16/02/2017, however Petitioner and M/s. Adani Power Maharashtra Ltd: has
signed the MoU incorporating some terms and conditions for early power supply and

jointly submitted the petition before this Hon’ble Commission.

The retevant clause of above PPAs are as under

Article 1: Definitions and Interpretation

Change in Law - shall have the meaning oscribed thereto in Article 10.1.1 of this

egreement.

Indian Governmental Instrumentality — shofl mean the Government of Indiag,
Governments of state(s) of Maharashtra, ond any ministry, department, board,
authority, agency, corporation, commission under the direct or indirect control of
Government of India or any of the above state Government(s) or both, any pofi;tr'ca/
sub-division of any of them including any court or Appropriate Commission(s) or
tribunal or judicial or quasi-judicial body in Indio but excluding the Seller and the

Procurer

Late Payment Surcharge - shall have the meaning Ascribe thereto an Article 8,3.5 of

this Agreement

Law - Shall mean in relotion to this Agreement, afl laws including Electricity Laws in
force in India and any statute, ordinance, regulation, notification or code, rule, or any

interpretation of an
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force of law and shall further include without limitation all applicable rules,
regulations, orders, notifications by an Indion Governmental Instrumentality
pursuant to or under any of them and shall include without limitation alf {ufes,

regulations, decisions and orders of the Appropriate commission

SBAR - Shalf meaon the prime lending Rate per annum applicable for loans with one
{1} year maturity as fixed from time to time by the State Bank of India. In the absence
of such rate, SBAR shall mean any other arrangement that substitutes such prime

lending rate as mutually agreed to by the porties.

Article 8: Billing and Payment

8.3.5 In the event of delay in payment of o monthly bill by the procurer beyond its
due date, a Late Payment Surcharge sholf be payable by such procurer to the seliier at
the rate of two (2) percent in excess of applicable SBAR per annum, on the amouﬁt of
outstanding payment, calculated on a day to day basis fond compounded with
monthly rest) for each date of the delay. The Late Payment Surcharge shaﬂ be

claimed by the Seller through the Supplementary Bill,

Article 10: Change in Low
10.1 Definitions

in this Article 10, the following terms have the following meanings
10.1.1 “Change in Law” means the occurrence of any of the following events after
the date, which is seven (7] days prior, to the Bid Deadline resulting into any

additional recurring/ non-recurting expenditure by the Seller or any income to the

Seller:
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o the enactment, coming into effect, adoption, promulgation, amendment,
modification or repeal (without re-enactment or cansolidation) in India; of
any Law, including rules and requlations framed pursuant to such Law;

o g change in interpretation or application of any law by any indian
Governmental Instrumentality having the legal power to interpret or apply
such Law, or any Competent Court of Law,

o _rhe imposition of requirement for obtaining any Consents, Clearances and
Permits which was not required earlier;

o o change in the terms of conditions prescribed for obtaining any Consents,
Clearances and Permits or the inclusion of any new terms or conditions for
obtaining such Consents, Clearances and Permits; except due to any default of
the Seller; '

o gny change in tax or introduction of any tox made épp!r’cab!e for supply of

power by the Seller as per the terms of this Agreement

but shall not include (i) any change in any withholding tax on income or dividends
distributed to the shareholders of the Seller, or (i) Change in respect of Ul
Charges or frequency intervals by an Appropriate Commission or {iii) any change
on gccount of regulatory measures by the Appropriate Commission including.

caiculation of Availability.

10.2 Application and Principles for computing impact of Change in Law

10.2.1 While determining the consequence of Change in taw under this Article 10, the
parties shall hove due regard to the principle that the purpose compensating the
party affected by such Change in Law, is to restore through monthly toriff Payment,
to the extent contemplated in this Article 10, the affected party to the same

economic position as if such Change in Law hos not occurred.

10.3 Relief for Change in Law

11
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The compensation for any decrease in revenue or incregse in expenses to the Seller

10.3.2 During Operating Period

shall be payable only if the decrease in revenue or increase in expenses of the Seller is
in excess of an amount equivalent to 1% of the value of the Letter of Credit in

aggregate for the relevant Controct Yeor,

10.4 Notification of change in Law:

10.4.1 If the seller is affected by a Change in Law in accordance with Article 10.1 and
the Seller wishes to claim a Change in Law under this Article 10, it sholl give notice to
the Procurer of such Change in.Low as soon as reasonably practicable after becoming
aware of the same or should reasonably have known of the Change in Law.

10.4.2 Notwithstanding Article 10.4.1, the Seller shall be obliged to serve notice to
the Procurer under this Article 10.4.2, even if it is beneficially affected by a Change in
Low. Without prejudice to the foctor of materiality or other provisions contained in
this Agreement, the obligation to inform the procurer contained herein shall be
materigl,

Provided that in case the sefler has not provided such notice, the Procurer shall have
the right to issue such notice to the Seller.

10.4.3 Any notice served pursuant to this Article 10.4.2 shall provide , amongst other
things, precise details of :

a) The Change in Law; and

b) The effects on the Seller.

10.5 Tariff Adjustment Payment on account of Change in Law

10.5.1 Subject to Article 10.2, the odjustment in monthly Tariff Payment shall be
effective from:

(i) the date of adoption, promulgation, amendment, re-enactment, repéa! of the
Low or Change in Law, or

(i) the date of order/ judgment of the Competent Court or tribunal or Indian
Governmental instrumentality, if the Change in Law is on account of a change in
interpretation of Laow.

10.5.2 The payment for Change in Low shall be through Supplementary Bili as

mentioned in Article 8.8. However, in case any change in Tariff by reason of Change

12




in Low, as determined in accordance with this Agreement, the Monthly invaice to be

raised by the Seller after such change in Tariff shall appropriately reflect the changed

tariff.
2.4, RBI guidelines/Circulars

The Reserve Bank of India has introduced BPLR system from 2003.
Reserve Bank of India on dated 09/04/2010 vide ref no. RBI/2009-10/330-DBOD, No.
DIR.BCB88/13.03.00/2009-10 has issued the guidelines on the Base Rate.
Subseguently, Reserve bank of India has issued the Master Circular No. RBI/2010-
11/72-DBOD,No. DIR.BC.9/13.03.00/2010-11 dated 01/07/2010 for the same.
Reserve bank of India has stated that, the BPLR system introduced in 2003, fall short
of its original objective of bringing transparency to lending rotes. This was mainly
because under the BPLR system, Banks could lend below BPLR. For the same reason,
it was also difficult to access the transmission of policy rotes of the Reserve bank to
fending rates of bank. Accordingly, based on the recommendations of the Working
Group on Benchmark Prime Lending Rate which submitted its report in October 2009,
Banks have been advised to switch over to the system of Base Rate with effect from
July 1, 2010, The Base Rate system is aimed at enhancing transparency in lending
rates of banks and enabling better assessments of transmission of monitory policy.
As per these guideline/ circular, the Base Rate systemn will replace the BPLR system
with effect from July 01, 2010 and alf categories of loans shouid be priced only with
reference to the Base Rate, however the loans to the categories {a) DRI advances (b)
Loan to banks own employee{C) loan tc banks depositor against their own deposits
could be priced without reference to the Base Rate. The copy of the guideline/
circular is marked as Annexure ‘A’ and Annexure ‘B’
Further, the Reserve Bank of (ndia has issued fresh directions which are called as
Reserve Bank of India (interest Rate on A&vances) Directions, 2016 vide Master Direction
DBR. Dir.N0.85/13.03.00/2015-16 dtd.03/03/2016. In the said directions, it has been
stated that all rupee loans sanctioned and credit limits renewed with effect frem April
01, 2016 shall be priced with reference to the Marginal Cost of Funds Based Lend_ing

Rate {MCLR) which will be the internal benchmark for such purposes.
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it is submitted that, SBI is publishing Base Rate (Historical Data} with effect from
01.07.2010 tili date on SBI corporate website which is enclosed herewith as Annexure
‘C’. From April 2016 onwards, SBE‘is also publishing MCLR rates on its corporate website
which is enclosed as Annexure ‘D’. At present the applicable Base rate is 9.30% p.a. and
appiicable MCLR rate is 9.10% p.a. SBI has also publishing the Benchmark Prime Lending
Rate (Historical Data) on SBI Corporate website which is enclosed as annexure ‘E'. At

present the BPLR rate is 14.05% per annum.

The Petitioner respectfully submits that, as per the above guidelines/ circulars issued by
RBI, the Base Rate system / MCLR system is introduced and applicable for alf new Foans
with respective effective dates and for those old loans that come up for renewal.
Existing loans based on the BPLR system may run till their maturity. In case existing
borrowers want to switch to the new system, before expiry of existing contract, an
option may be given to them on mutually agreed terms. It is further submitted that
although RBI has introduced Base Rate for all floating rate loan product with effect from
1™ July, 2010, yet RBI has allowed to continue oid loans until its maturity, according to
the same interest rate methodology at which they were approved. Thus SBl is publishing

BPLR rate only for the oid loans which are not come up for renewal.

't is respectfully submitted that under MYT Regulations, 2011 para No. 35.3(b) and
35.4(b) rate of interest on working capital shall be equal to the State Bank Advance Rate
(SBAR]) of State Bank of India as on the date on which the application for determination
of tariff is made. Further as per Regulation 13.9 of MERC MYT (Third Amendment)
Regulations, 2011 for computation of FAC component of Z- factor charge, the
component ‘C' is consider as carrying cost for any under recovery/ over recovery on
account of change in fuel cost of own generation and cost of power purchase, computed

at the State Bank of India Advance Rate prevailing at the beginning of the month,

Itis respectfully submitted that as per the MYT regulation 2015 Para No. 31.1 {f}, Para
No. 31.2 (b} and Para No. 31.3 (b) Rate of interest on working capital shail be on
normative basis and shall be equal to the Base Rate as on the date on which the petition

for determination of tariff is filed, _p.ius 150 basis points.
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10.

11.

Provided that for the purpose of Truing-up for any year, interest on working capital shall

be allowed at the rate egual to the rated average Base Rate prevailing during 'the

concern year, plus 150 basis points.

Further as per MERC MYT Regulation 2015, for Computation of FAC component of Z-
Factor charge, the component C is considered as caring cost for any under recovery /

over Recovery, computed at the Base Rate prevailing at the beginning of the month,

plus 150 basis points.

Thus, it is respectfully submitted that Hon’ble Commission has also replaced SBAR

system with Base Rate system while framing fresh MYT Regulations, 2015.

It is submitted that, as per sub-section (2) of Section 21 of the Banking Regulation Act,
1949, ‘Without prejudice to the generality of the power vested in the Reserve Bank
under sub-section {1), the Reserve Bank may give directions to banking companies,
either generally or to any banking company or group of banking companies in particular,
asto -

(a)

(e) the rate of interest and other terms and conditions on which advances or other
financial accommodation may be made or guarantees may be given.
Further, as per sub-section {3) of the said section, every banking company shall be bound

to comply with any directions given to it under this section.

The Petitioner humbly submits that, BPLR system is introduced in 2003. Bank should
charge interest on loans in accordance with the directives issued by Reserve Bank of
India from time to time. The interest prescribed or delay in poyment clause incorporated
in PPA was based on the prevailing rate ot that time and the system enforced as per the
directives of Reserve Bank of India. Now RBI which is constituted as per the provisions of
section 3 of the Reserve Bank of Indiz Act, 1934 for thé purpose of carrying on the
business of Banking in accordance with the provisions of the Act and it being a

Governmental instrumentality, its orders, notifications, circulars are laws within the

meaning of definition in- Ei(‘m\{{i:ed the new guideline/ circular. As per these
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Guidelines/ circulars the Base Rate system has replaced the BPLR system with effect
from 01/7/2010. Further, the Base Rate system is replaced with MCLR w.e.f. April 01,
2016. Thus, the BPLR system incorporated in PPA has to be replaced by Base Rate
system / MCLR system for its respective application period. The replacement of BPLR
system with Base Rate system and Base Rate Systern with MCLR system by Reserve Bank
of India, it being a Governmental Instrumentality, is covered under the change in law as
per PPA's provisions.

12. Notice for Change in Law: As per the provisions of PPA mentioned herein before, it is
the obligation of the Seller tc serve a notice of Change in Law to the Procurer, eithef itis
affected or benefitted by a change in law. In case the Seller has not provided such
notice, the Procurer shall have the right to issue such notice to the Seller.

The Petitioner submits that, it has not received such notice from any of the IPP
power supplier for the event of Change in Law mentioned in the present petition. As
such Petitioner has served a Notice for the said Change in Law in exercise of it's right
under the terms of PPA. The said Notice of Change in Law has been served upon the
following IPP power suppliers on 23.09.2016:

1. M/s Adani Power Maharashtra Ltd. for the PPA’s of 1320 MW, 1200 MW & 125 MW,
2. M/s Ratanindia Ltd. for 750 MW & 450MW,
3. M/s GMR (Warora} {erstwhile EMCO) Power Ltd.
4. M/s JSW Energy Ltd.
5. M/s Coastal Gujrat Power Lid.
13. Replies to the notice of Change in Law:

In response to said notice M/s. JSW Energy Ltd., M/s. CGPL and M/s. Rattanindia
Power Ltd. have replied as under:

M/s. CGPL !

M/s. CGPL has submitted that issuance of Master Circular / Directions dated
11.07.2010 and 03.03.2016 by RBI does not amounts to Change in Law, in terms of Article

13 of the PPA and requested to withdraw the notice issued by MSEDCL.
M/s. Ratttanindia Power Ltd. :

M/s. Rattanindia Power Ltd. has submitted that though RBI changed BPLR to Base

Rate vide its circuler dtd 01.07.2010 w.e.f, 01.07.2010, however, it is further notified that
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« Banks may continue to notify the BPLR from time to time so as to enable existing loans on

BPLR to rur till their maturity.

it has further pointed out that in the Circular dtd. 03.03.2016 of RBI it is stated that
existing loans and credit limits linked to the Base Rate / BPLR shall continue till repayment
or renewal as the case may be provided that the existing borrower shall have the option to
move to the MCLR linked loans at mutually acceptable terms. As such it has denied Lhe
contention of MSEDCL stating that there is no change in law as SBJ PLR exists as on date and

it is still being used by banks for existing toans.

M/s. JSW Energy Ltd.:

M/s. JISW Energy Ltd. has also denied the contention of Petitioner stating that there
is @ complete and independent mechanism agreed for under the PPA, in case of absence of
SBIPLR and no recourse whatsoever can be had to the Change in Law to the provision of the
PPA in this respect. Further, since the PLR is being published regularly by SB!, the question
of application of any other rate for calculating the interest on delayed payments does not
arise in the present case. It has been further pointed out that even in the absence of the SBI
PLR it is for the parties to mutually agree on the substitution on the same with any other
arrangement. M/s. JSW disagree that the RBI directives have completely abolished PLR and
wholly substituted the same with Base Rate system w.e.f. 01.07.2010 and MCLR from
03.03.2016 for all purposes and intent and there are contracts which are saved and are still
governed by PLR system. As such it has requested to withdraw the notice served by

MSEDCL.

However the replies from M/s. APML and M/s. GMR Warora {Emco) Ltd. have not been

received by the Petitioner.

14. The Petitioner would like to submit that, the reasons given by the parties in support of
their contentions are not consistent with the true intensions of RB| notifications and also
Is contrary to the Regufations of this Hon'ble Commission referred to in foregoing paras

and hence their contentions are not acceptable to the Petitioner.

15. it is respectfully submitted that, if SBAR system is not replaced by Base Rate system and
MCLR system as prescribed by RBt it will cause unjust enrichment of the Generators and

injustice to the common consumer and Petitioner.
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-16. in the circumstances, the present Petition is filed under section 86 of Electricity Act 2003
read with Article 13 {Change in Law) of PPAs under Case 1 stage 1 and Article 10 {Change

in Law) of PPAs under case 1 stage 2.

16. Prayers

a) To admit the Petition;

b} 7o declare and accept the Guidelines/Circulars issued by RBt as Change in Law as
provided in respective PPAs,

¢} To aliow the Petitioner to make the late payment surcharge in the event of delay
in payment at the rate of two (2) percent excess of the applicable Base Rate per
annum on the amount of outstanding payment calculated on a day to day basis
for each day of the delay against the PPAs mentioned in aforesaid para 2.2 and
2.3 from 1 July 2010 till March 31, 2016 and thereafter at the rate of two (2)
percent in excess of the applicable rate under MCLR system.

d) To grant such relief and pass such order/ orders as Hon’ble Commission may
deem fit considering facts and circumstances of the case and in the interest of
COMmon consumers.

e} Condone any error/omission and to give opportunity to rectify the same.

I
Chief Engineer (Power Purchase)
MSEDCL
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MASTER CIRCULAR ON INTEREST RATES ON ADVANCES

A. Purpose

To consolidate the directives on interest rates on advances issued by Reserve Bank of India

from time to time.

B. Classification

A statutory directive issued by the Reserve Bank in exercise of the powers conferred by the
Banking Regulation Act, 1949,

C. Previous instructions

This Master Circular consolidates and updates the instructions on the above subject

coatained in the circulars listed in Annex 5,

D Application
To all scheduled commercial banks, exciuding Regional Rural Banks.
Structure
1. Infroduction
2, Guidelines
2.1 Genera!

2.2 Base Rate

2.3 Applicability of Base Rate

2.4. Floating rate of interest on loans

2.5. Levying of penal rates of interest

2.6. Enabling clause in loan agreement

2.7. Withdrawals against uncleared effects

'2.8. Loans under consortium arrangement

2.8. Charging of interest at monthly rests

2.10. Zero percent interest finance schemes for consumer durables
2.11. Excessive interest charged by banks
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1.1.

1.2.

1.3,

1. introduction

Reserve Bank of India began prescribing the minimum rate of interest on advances
granted by Scheduled Commercial Banks with effect from October 1, 1860,
Effective March 2, 1968, in piace of minimum fending rate, the maximum lending
rate to be charged by banks was introduced, which was rescinded with effect from
January 21, 1970, when the prescription  of minimum lending rate was
reinfroduced. The ceiling rate on advances to be charged by banks was again
introduced effective March 15, 1976, and banks were also advised, for the first
time, to charge interest on advances at periodic ittervals, that is, at quarterly rests,
In the following period, various sector-specific, programme-specific and nurpose-
speciﬁc interest rates were introduced.

Given the prevailing structure of lending rates of Scheduled Commercial Banks, as
it had evolved over time, characterised by an excessive proliferation of rates, in
Sepiember, 1990, a new structure of lending rates linking interest rates to the size
of loan was prescribed which significantly reduced the muitiplicity and complexity
of interest rates. in the case of the Differential Rate of Interest Scheme under
which credit was provided at a rate of 4.0 per cent per annum, and Export Credit,
which was subject to an entirely different regime of lending rates supplemented by
interest rate subsidies, the existing lending rate structure was continued.

An objective of financial sector reform has been to ensure that the financial
repression inherent in administered interest rates is removed, Accordingly, in the
context of granting greater functional autonomy to banks, effective October 18,
1994, it was decided to free the lending rates of schedufed commercial banks for
credit limits of over Rs, 2 fakh; for foans up to Rs. 2 lakh, it was decided that it was
necessary to continue to protect these borrowers by preséribing the lending rates
and accordingly it was prescribed that for loans up to ang inclusive of Rs.2 fakh, the
tending rates of banks should not exceed the BPLR of the respective banks. For
credit limits of over Rs.2 lakh, the prescription of minimum lending rate was
abolished and banks were given the freedom to fix the lending rates for such credit
limits subject to BPLR ang Spread guidelines. Banks were required to obtain the
approval of their respective Boards for the Benchmark Prime Lending Rate (BPLR),
which would be the reference rate for credit fimits of over Rs.2 fakh. Each bank's
BPLR has to be dedlared and be made uniformly applicatle at aj| branches.

The BPLR system), introduced in 2003, fell short of its original objective of bringing

transparency to lending rates. This was mainly because under the BPLR system,
banks could lend below BPLR. For the same reason, it was also difficult to assess
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the transmission of policy rates of the Reserve Bank fo fending rates of banks,
Accordingly, based on the recommendations of the Working Group on Benchmark
Prime Lending Rate which submitted its report in October 2009, banks have been
advised tc switch over fo the system of Base Rate with effect from July 1, 2019,
The Base Rate system is aimed at enhancing transparency in lending rates of banks
and enabling better assessment of transmission of menetary policy.

Guidelines

General

2.1.1. Banks should charge interest on loans / advances / cash credits / overdrafts or any

other financial accommodation granted / provided / renewed by them or discount
usance bills in accordance with the directives on interest rates on advances fssued
by Reserve Bank of India from time to time.

2.1.2. The interest at the specified rates should be charged at monthly rests (subject tc the

conditions laid down in paragraph 2.8) and rounded off to the nearest rupee.

2.1.3. The schedule of rates of interest as per the current directive in force is given in

Annex 1.

Base Rate

221 The Base Rate system, as detailed below and in Annex 1 wili replace the BPLR

system with effect from July 1, 2010, For loans sanctioned up to June 30, 2010,
BPLR will be applicable, as given in Annex 3 and 4. However, for those loans
sanctioned up to June 30, 2010 which come up for renewal from July 1, 2010
onwards, Base Rate would be applicable. Base Rate shall include ali those elements
of the lending rates that are cemmon across all categories of borrowers. Banks may
choose any benchmark to arrive at the Base Rate for a specific tenor that may be
disclosed ransparently. An illustration for computing the Base Rate is set out in
Annex 2. Banks are free to use any other methodology, as considered appropriate,
provided it is consistent and is made available for supervisory review/scrutiny, as
and when required.

2.22 Banks may determine their actual iending rates on loans and advances with

reference to the Base Rate and by including such other Sustomer specific charges
as considered appropriate.

2.2.3 In order to give banks some time to stabilize the system of Base Rate calculation,

o\ GREATER 4

banks are permitted to change the benchmark and methodology any time during the
initial six month period, i.e. end-December 2010,
e actual lending rates charged should be transparent and consistent and be made

able for supervisory review/scrutiny, as and when required.
3
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2.3

There can be only one Base Rate for each bank. Banks have the freedom to choose
any benchmark to arrive at 3 single Base Rate which should be disclosed
transparently.

Even after introduction of the Base Rate system, banks would have the freedom to
offer all categories of loané on fixed or floating rates. Where loans are cffered on
fixed rate basis, notwithstanding the quarterly review of the Base Rate, the rate of
interest on fixed rate loans will continue to remain the same subject to the condition
that such fixed rate should not be below the Base Rate,

' Applicability of Base Rate

231 With effect from July 1, 2010, ali categories of loans shouid be priced only
with reference tc the Base Rate.

2.3.1.1 However, the following categories of loans coutd be priced without
reference to the Base Rate- (a) DR! advances (b) 1oans to banks’ own employees (c)
loans to banks’ depositors against their own deposiis,

2.31.2 In those cases where subvention is available 1o borrowers, it is clarified as
under:

(i} Interest Rate Subvention on Crop Loans

a) In case of crop loans up to Rupess three lakh, for which subvention is
available, banks should charge farmers the interest rates as stipulated by the
Government. if the yield to the bank (after including subvention) is jower than
the Base Rate, such lending wiff not be construed to be violative of the Rase
Rate guidelines.

b) As regards the rebate pravided for prompt repayment, since it does not
change the yield to the banks [mentioned at (a) above] on such loans, it
wouid not be a factor in reckoning compliance with the Base Rate guidelines.

(i) Interest Rate Subvention on Export Credit

It has aiready been clarified, vide our circular DBOD.D%r.(Exp).BC.No.‘}02/04.02.(}01/
2009-10 dated May 6, 2010 that interes: rates applicable for ail tenors of rupee
export credit advances will be at or above the Base Rale. in cases where
subvention is available in lerms of our Circular
DBOD.D;‘r.(Exp.}.BC.N0.94/O4.02.00?/2009-1{) dated April 23. 2010, banks will have
-fo reduce the interest rate chargeable to exporters as per Base Rale system by the
amount of subvention available. If, as a consequence, the interest rate charged to

DBGD - MC on Interest Rates on Advances - 2010
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exporters goes below the Base Rate, such lending will not be construed to be
violative of the Base Rate guidelines.

2.3.1.3 Restructured Loans

232

2.3.3

234

235

236

237

In case of Restructured loans if some of the WCTL, FITL, etc. need to be granted
below the Base Rate for ihe purposes of viabitity and there are recompense etc,
clauses, such lending will not be construed to be violative of the Base Rate

guidefines,

The Base Rate could also serve as the reference benchmark rate for floating rate
foan products, apart from external market benchmark rates. The floating interest rate
based on externaj benchmarks should, however, be equal to or above the Base
Rate at the time of sanction or renewal,

Changes in the Base Rate shall be applicable in respect of all existing loans linked
to the Base Rate, in 3 transparent and non-discriminatory manner,

BPLR as the ceiling rate for loans up to Rs. 2 lakh stands withdrawn. it is expected
that the above deregulation of lending rate wili increase the credit flow to small
borrowers at reasonaple rate and  direct bank finance will provide effective
competition to other forms of high cost credit,

Banks are required to review the Base Rate at least once in a quarter with the
approval of the Board or the Asset Liability Management Committees (ALCOs) as
per the bank’s practice. Since transparency in the pricing of lending products has
been a key objective, banks are required to exhibit the information on their Base

that come up for fenewal. Existing loans based on the BPLR system may run {ifi
their maturity. In case existing borrowers want to switch o the new sysiem, before
expiry of the existing contracts, an option may be given to them, on mutually agreed
terms. Banks, however, should not charge any fee for such switch-over,

ceme up for renewal from July 1, 2010, the Base Rate system wouid be applicable.
The guidelines on Benchmark Prime Lending Rate (BPLR} and Spreads and its
determination for existing loans sanctioned up to June 30, 2010 are given in Annex
3 and Annex 4

DBOD - MC on Inferest Rates on Advances - 2010




i ANNEX 3

: Guidelines on Benchmark Prime Lending Rate (BPLR) applicable to loans sanctioned
upto June 30,2010 ¢ Paragraph 2.2.1)

With effect from October 18, 1994, RB| has dereguiated the interest rates on advances
above Rs.2 lakh and the rates of interest on such advances are determined by the banks
themselves subject to BPLR and Spread guidelines. For credit limits up to Rs.2 lakh, banks

banks can offer loans at below BPLR to exporters or other creditworthy borrowers, including
public enterprises, on the basis of a transparent and objective policy approved by their
respective Boards. Banks will continue to deciare the maximum spread of interest rates

over BPLR.

Given the prevailing credit market in India and the need to continue with concessionality for
smali borrowers, the practice of treating BPLR as the ceiling for foans up to Rs. 2 lakh will
continue,

Banks are free to determine the rates of interest without reference to BPLR and regardless
of the size in respect of loans for purchase of consumer durables, loans to individuals
against shares and debentures / bonds, other non-priority sector personal loans, etc. as per
details given below.

BPLR will be made uniformly applicable at all branches of a bank.

Determination of Benchmark Prime Lending Rate (BPLR)

In order to enhance transparency in banks’ pricing of their loan products as also to ensure
that the BPLR truly reflects the actual costs, banks should be guided by the following
considerations while determining their Benchmark PLR:

Banks should take into account their (i) actual cost of funds, {ii) operating expenses and (i)
a minimum margin to cover regulatory requirement of provisioning / capital charge and profit
margin, white arriving at the benchmark PLR. Banks should anhounce a Benchmark PLR
with the approval of their Boards.

The Benchmark PLR will be the ceiling rate for credit limit up to Rs.2 lakh.

_ All other lending rates can be determined with reference to the Benchmark PLR arrived at
¥ as above by taking into account term premia and / or risk premia,

Detailed guidelines on operational aspects of Benchmark PLR have been issued by IBA on
November 25, 2003.

in the interest of customer protection and to have greater degree of transparency in regard
‘o actual interest rates charged to borrowers, banks should continue to provide information
on maximum and minimum interest rates charged together with the Benchmark PLR.
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Freedom to fix Lending Rates

l Banks are free to determine the rates of interest without reference to BPLR and
regardless of the size in respect of the following loans;

i. Loans for purchase of consumer durzhles;

i, Loans to individuals against shares and debentures / bonds;

i, Other non-priority sector personal loans including credit card dues:

iv. Advances / overdrafts against domestic / NRE / FCNR (B) deposits with the bank,
provided that the deposit/s stands / stand either in the name(s) of the borrower himself /
borrowers themselves, or in the names of the borrower jointly with another person;

v, Finance granted to intermediary agencies including housing finance intermediary
agencies (list as given below) for on-iending to ultimate beneficiaries and agencies

_providing input support.:

i, Discounting of Bills;

vii, Loans / Advances / Cash Credit / Overdrafts against commodities subject to
Selective Credit Control:

viil, To a co-operative bank or to any other banking institution:

X, To its own empioyees;

X. Loans covered by refinance schemes of term lending institutions.

An fllustrative iist of Intermediary Agencies

1. State sponsored organisations for on-lending to weaker sections. Weaker sections
include ~

i) Small and marginal farmers with tandholdings of 5 acres and less, and
landless labourers, tenant farmers and share-croppers:

i) Artisans, village and coltage industries where individual credit requirements
do not exceed Rs. 50,000/-:

fii) Beneficiaries of Swarnjayanti Gram Swarozgar Yojana (SGSY);

iv) Scheduled Castes and Scheduled Tribes;

V) Beneficiaries of Differential Rate of Interest (DRI) scheme:

vi) Beneficiaries under Swarna Jayanti Shahari Rozgar Yojana (SJSRY);

vil) Beneficiaries under scheme of Liberation and Rehabifitation of Scavengers

(SLRS};
vill}  Advances to Self-Help Groups {SHGs);
i) Loans to distressed poor to repay their debt to informal sector, against

appropriate coflateral or group security;

Loans granted under {1} to {viii) above to persons from minority communities as may
be notified by Government of India from time to time.

In states, where one of the minority communities notified is, in fact, in majority, item
(ix) will cover only the other notified minorities. These States/Unicn Territories are
Jammu and Kashmir, Punjab, Sikkim, Mizoram, Nagaland and Lakshadweep.

2, Distributors of agricultural inputs / implements,

3. State Financial Corporations (SFCs) / State Industrial Development Carporations
{SIDCs) to the extent they provide credit to weaker sections,

4. National Smali industries Corporation {NSIC).
Khadi and Village Industries Commission (KVIC).

14
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RESERVE BANK OF INDIA

www.rbi.orp.in
RBIDBR/2015-16/20
Master Direction DBR.Dir.N0.85/13.03.00/2015-16 March 03, 2016
(Updated as on March 29, 2016)

Master Direction - Reserve Bank of India {interest Rate on Advances)
Directions, 2016

In exercise of the powers conferred by conferred by Sections 21 and 35 A of the
Banking Regulation Act, 1948, the Reserve Bank of India being satisfied that it is
necessary and expedient in the public interest so to do, hereby, issues the Directions

hereinafter specified.

CHAPTER ~ |
PRELIMINARY

1. Short Title and Commencement.

(a) These Directions shall be called the Reserve Bank of India (interest Rate on

Advances) Directions, 2016,

(b) These directions shall come into effect on the day it is placed on the official

website of the Reserve Bank of India.

2. Applicability
The provisions of these Directions shall apply to every Scheduled commercial bank
{excluding RRBs), licensed to operate in India by Reserve Bank of India. These

directions shali not be applicable to operations of foreign branches of Indian banks.

3. Definitions

(a) In these Directions, unless the context otherwise requires, the terms herein shall

bear the meanings assigned to them below —

{i) Advance against own deposit  means advance granted  against

Rupee/FCNR(B) term deposit and deposit stands in the name of:

{a) the borrower, either singly or jointly
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(b) one of the partners of a partnership firm and advance is made to the
said firm.

(c) the proprietor of a proprietary concern and advance is made to such
concern,

(d) a ward whose guardian is competent to borrow on behalf of the ward
and where the advance is made to the guardian of the ward in such
capacity,

(i) Benchmark Prime Lending Rate (BPLR} means internal benchmark rate used
to determine the interest rates on advances/loans sanctioned upto June 30,
2010.

(iify Benchmark rate means the reference rate used to determine the interest rates
on foans.

(iv)External benchmark rate means the reference rate published by an
independent benchmark administrator,

{v) Fixed rate loan means a ioan on which the interest rate is fixed for the entjre
tenor of the loan.

{Vi}Floating rate loans means a loan on which interest rate does not remain fixed
during the tenor of the loan.

(vii) Internal benchmark rate means a reference rate determined internaily by the
bank,

(viii} Rests refers to periodicity of charging interest to borrowers.

(ix) Term loan means a loan which is repayabie after a specified term period.

(b) Al other expressions unless defined herein shall have the same meaning as
have been assigned to them under the Banking Regulation Act or the Reserve

Bank of India Act, or any statutory modification or re-enactment thereto or as

used in commercial parlance, as the case may be.

1
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CHAPTER ~ Il
GENERAL GUIDELINES

4, Interest Rate framework

(a8}  Scheduled commercial banks shall charge interest on advances on the terms
and conditions specified in these directions.

(

i} There shall be a comprehensive policy on interest rates on advances duly

approved by the Board of Directors or any committee of the Board to which
powers have been delegated.

{i) All categories of advances, except those mentioned in section 13, shal

I be
priced with reference to the benchmark indicated in chapter Il

(

lii} Banks shall have the freedom to offer all categories of advances on fixed or
floating interest rates,

(iv) Banks shall determine their actual lending rates on floating rate advances in

all cases by adding the components of spread to the internal benchmark rate.

there shall be no lending below the Base Rate or MCLR of a
particular maturity, as the case may be, for

Accordingty,

all loans linked to that benchmark.

{v) The reference benchmark rate used for pricing the loans shall form part of the
terms of the lean contract,
{vi) Interest rates on fixed rate loans shail be as per directions contained in
Section 13(d)(v).

(vii) Interest shall be charged on all advances at monthly rests,

- Provided that interest on agricultural advances and advance fo farmers shall

be charged as per the instructions contained in circulars RPCD, No. CPFS.

\\ BC. 60 /PS. 165-85 dated June 06, 1985 and RPCD. No. PLFS. BC. 129
(i85 s oy w\% /05.02.27/97-98 dated June 29, 1998
]

{ix) Interest charged on smali value loans, particularly, personal loans and such

other loans of similar nature shail be justifiable having regard to the fotal cost
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incurred by the bank in extending the loan and the extent of return that could

be reasonably expected from the transaction.

{X) In case of takeover of bank branches in rural and semi urban centres from
one commercial bank to another commercial bank, transfer of borrowal
accounts of the existing branch to the branch of acquiring bank shall be on

mutually agreed terms of contract.

Provided that the existing borrowers shall not be put into any disadvantage

and the option of continuing with the existing bank or the acquiring bank,

(b)  The directions contained in section 4(a) above shali also be appfiicable to
Rupee advances granted against FCNR(B) deposits to a third party or out of
resources mobilized under the FCNR(B) scheme.

5. Penal Interest

Banks shall formulate a Board approved policy for charging penal interest on
advances which shall be fair and transparent, The rate of penal interest shall be
decided after taking into account incentive to service the debt and due regard to

genuine difficuities of customers. -

Provided that no penal interest shall be charged on advances mentioned in the
circular RPCD.P#an.BC.15/04.09.01/200?-02 dated August 17, 2001, as amended
from time to time.

CHAPTER - lli

BENCHMARK

8, internal Benchmark

(8} Base Rate

(i} All rupee loans sanctioned and credit limits renewed after July 1, 2010 shali
be priced with reference to the Base Rate which will be the internal
benchmark for such purposes

(i) Base Rate shall include all those elements of the lending rates that are
common across all categories of borrowers.

(iit) There can be only one Base Rate for each bank.

(iv)Banks shalt have the freedom to calculate cost of funds either on the basis of
average cost of funds or on marginal cost of funds or any other methodology

in vogue, which is reasonable and transparent, subject to it being consistent
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and made available for supervisory review/scrutiny as and when required.
Provided that where the card rate for deposits of one or more tenor is the
basis, the deposits in the chosen tenor/s shall have the largest share in the
deposit base of the bank,

(v) Banks shali review the Base Rate at least once in a quarter with the approval
of the Board or the Asset Liability Management Committees (ALCOs) as per

the bank's practice.

(vi)Banks shall not review the Base Rate methodology for atleast a pericd of

three years from date of its finalization.

Provided that this shall not apply to banks that have commenced their
banking operations in India after September 2, 2013. Such banks shall be
permitted {o revise their Base Rate methodology once within a year from the

date of commencement of thejr business operations in India.

(b} Marginal Cost of Funds based Lending Rate (MCLR)

(iy Alt rupee loans sanctioned and credit limits renewed w.e.f, April 1, 2016 shali
be priced with reference to the Marginal Cost of Funds based Lending Rate
(MCLR) which will be the internal benchmark for such purposes.

(1) The MCLR shall comprise of:

a. Marginal cost of funds:
b. Negative carry on account of CRR;
. Operating costs;
d. Tenor premium.
(iii) Marginal Cost of funds

The marginal cost of funds shall comprise of Marginal cost of borrowings and
return on networth. The detailed methodology for computing marginal cost of

funds is given in the Annex.

(iv)Negative Carry on CRR

Negative carry on the mandatory CRR which arises due to return on CRR
balances being nil, will be calculated as under:
Required CRR x {marginal cost) / (1- CRR)

The marginal cost of funds arrived at {iii) above shall be used for arriving at

n‘egativé carry on CRR,
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{v) Operatir.g Costs

Al operating costs associated with providing the loan product including cost of
raising funds shal! be included under this head. It shall be ensured that the
costs of providing those services which are separately recovered by way of

servica charges do not form part of this component.

(vi) Tenor premium
These costs arise from loan commitments with longer tenor. The change in

teror premium should not be borrower specific or loan class specific, In other
words, the tenor premium will be uniform for all types of loans for a given

residual tenor.

(vii) The tenor of the MCLR calculated as per the Annex shall correspond to the

following:

a. the tenor of the funds in the single largest maturity bucket, provided it is
more than 30 percent of the entire funds (other than equity} reckoned

for determining the MCLR | or

b. the weighted average tenor of two or more maturity buckets that
together account for more than 30 percent, if no single maturity bucket
accounts for more than 30 percent of the funds. The maturity bucket
shall be arrived at by caleulating the cumulative welghtage based on

the descending order of the maturity time buckets.

(viii) Since MCLR will be a tenor linked benchmark, banks shall arrive at the
MCLR of various malurities by incorporating  the corresponding  tenor
premium/ discount to the sum of Marginal cost of funds, Negative carry on
account of CRR and Operating costs.

Accordingly, banks shal| publish the internal benchmark for the following
maturities;
a. overnight MCLR,

- Oone-month MCLR,

. three-month MCLR,

. six month MCLR,

%, One year MCLR.
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in addition to the above, banks shall have the option of publishing MCLR of

any other longer maturity.
(ix) Review of MCLR

(a) Banks shall review and publish their Marginal Cost of Funds based
Lending Rate (MCLR) of different maturities every month on a ore-
an'nounced date with the approval of the Board or any other committee to
which powers have been delegated.

{b) Banks which do not have adequate systems to carry out the review of
MCLR on a monthly basis, shalf review their rates once a quarter on a pre-
announced date for the first one year i.e. upto March 31, 2017.

Provided that, such banks shall adopt the monthly review of MCLR as

mentioned in section 6(b)(ix)(a) above.
7. External Benchmark

Banks shall have the freedom to determine the interest rates on the advances linked

to market determined external benchmarks.

CHAPTER - iV
INTEREST RATES ON ADVANCES
8. Spread

(a) Banks shall have a Board approved policy delineating the components of
spread charged to a customer. The policy shall include principles:
{i} To determine the quantum of each component of spread.
(i} To determine the range of spread for a given category of borrower / type of
loan,

{iii) To delegate powers in respect of loan pricing.

(b) Spread under Base rate system

In addition to the conditions laid down in section 8(a) of these Directions,
banks shall adhere tc the following conditions:

(i} The credit risk premium charged to an existing borrower shall not be

increased except on account of deterioration in the credit risk profile of

" the customer or change in tenor premium,
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Provided that the stipulation contained in sub-section 8(b){i) above
shall not be applicable to loans under consortium / multiple banking
arrangements.

(i} The change in tenor premium on foans sanctioned under .Base rate
system shall not be borrower specific or loan class specific. In other
words, the change in tenor premium shall be uniform for all types of
loans for a given residual tenor,

Provided that the spread guidelines menticned above shali not appiy to loans
granted under BPLR system, which continue tit date. Such loans shall be

Covered under the terms of the loan agreements,

{c) Spread under MCLR systemn
In addition to the conditions laig down in section 8(a) of these Directions,

banks shall adopt the following broad compenents of spread:

(i) Business strategy '
The component shall be arrived at taking into consideration the business
strategy, market competition, embedded options in the loan product,
market liquidity of the loan etc,

(if) Credit risk premium
The credit risk premium charged to the customer representing the defauit
risk arising from loan sanctioned shall be arrived at based on an
appropriate credit risk rating/scoring model and after taking into
consideration customer relationship, expected losses, collaterals, ete.

{d) The spread charged to an existing borrower shall not be increased except on
account of deterioration in the credit risk profile of the customer. Any such
decision regarding change in spread on account of change in credit risk profile
shall be supported by & full-fledged risk profile review of the customer.
Provided that the stipulation contained in sub-section 8(d) above shaii not be

applicable to loans under consortium / multiple banking arrangements.
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9. ‘Reset of interest rates under MCLR system

(a) Banks shall, at their option specify interest reset dates on their floating rate loans.
Banks shall have the option to offer loans with reset dates linked gither to the
date of first disbursement of the loan/credit limits or to the date of review of
MCLR,

{b} The Marginal Cost of Funds based Lending Rate (MCLR) prevailing on the date
of first disbursement, whether partial or full, shall be applicable til] the next reset
date, irrespective of the changes in the benchmark during the interim. Future
reset dates shall be determined accordingly.

(¢} The pericdicity of reset shall be one year or lower. The exact periodicity of reset

shall form part of the terms of the loan contract,

10.  Transition to Base Rate from BPLR
Existing loans based on the BPLR system shall run till their maturity.

Provided that existing borrowers desirous of switching to the new Base Rate
system, before expiry of the existing contracts shall be given an option on mutually

agreed terms.

Provided further that no fee is charged for such switch-over,

11.  Transition to MCLR from Base Rate/BPLR

(a) Banks shall continue to review and publish Base Rate as hitherto.

(b} Existing loans and credit limits linked to the Base Rate/BPLR shall continue till
repayment or renewal, as the case may be.
Provided that existing borrowers shall have the option to move to the Marginal
Cost of Funds based Lending Rate (MCLR) linked loan at mutuzlly acceptable
terms,
Provided that the switch-over shall not be treated as a foreclosure of existing

facility.




12/212016 ! Base Rate {Historical Data) - S81 Corporate Website ,o,

. 2 im—ﬁfm éz- 3% Ahcutis Affilives
StaifaBank of India ‘ e : R

The

Lo

0
=
5
¢
=
&

Banker to Every Indian

Perfsonai Agricuilural NRI international SME (Eorngrats Serv e
Bani}<ing ! Rura! Services Banking Zanking

SBiCorporate Wabsite hlersst Bates  Base Rale {Historical Dava)

SBl Guick Links BASE RATE (HISTORICAL DATA)
! ! ; fo - - e - -
| Quick Links ! Effective Date “interest Rate (% e N
; . : s
I IuCTS!3ERVICES F le510.2015 9.30 _ OV
; _ i 108082015 870
- Belect Services ‘ fronaanas T ' Onbine 381 Interner

I 10043018 . . N
- LOCATORS T Banking Pay Yaur Utility
" lo7.1.2013 Bilt 24 X 71 o
: : 12- E@;
HOME 119.09.2013 [9.80 #
Interest Rates po T Ty . é’fx‘;‘%}
(04.02.2013 + 8.7 g rest e o 7 G
Deposi Rates [ R S e e . B : frterest K Tt
Savings Bank Deposits 120.09.2012 a7s : {3}
MR e e e e . . .
113.082011 - 10,00 .
Loan Schemes Interest [ . e s . . é‘ 4
Retes 111072011 '9.50 4
Marginal Cos,i of fund : e o
based lending rate(MCLR; {12.08.2011 9.75
with etect from 01 12 e Y e s i e e e
2016 125.04.2011 850
; Inzerest Rate For I_ m——— R o e h
! Borrowers Other Than P 114022011 :8.25
| Seament { Commercial 5 - - - - T e e
i
j Loans) (03612017 -8.00
! interast Rales’ On Pre e —— T T T T s e
: ipthent Crecliie And i21.10.2010 [ 7.60
-part Bill Biscounting in frser e - - o e e e VR
. 1 i
Foreign Currency Loans 16107 2010 7.50
Interest Rates On FCNE
Leans To Exporters
Corporates
Processing Fecs
Penainterest & Other
Charges
Benchmark-Prifne Lending
Rate {MHistorical Data)
Base Rals {Historical Data) -
Cid Interest Rates {Last 10
Years)
SME Segment
Adriculturat Segment H
* |
{ KRS, ALivh :
] :
| GREAIER |
) |
;
s
http:/MWW,sbi.cc‘infporial/v»ebﬁnterest-ratesfbase—rate—hz‘storical»dala 143




los

R L o

12/2/2016 marginal cost of fund based lending rale(MOLR) with effect from-01-12-2016 - SBi Corporate Website

. N |‘1:IT{?ﬁ’q = Fa shautly Afthaes Comssae Gowerisret Fresion Seisasns O
ﬁ State Bank of india B

The

i
Beann S5 Qi |

Banker 1o Every Indian

Agricuitural NR! International - Corporate .

Perfﬂ;onal <
/ Rural Banking

Baniking

-

Marginal Cost Of Fund Based Lending RalefhCLR) With _
5Bt Corporate Website  hiterest Ratas

; Hiecl From-01-12-2016 , . - .
S81 Quick Links Iritgroos 5o i

P MARGINAL COST OF FUNDS BASED LENDING RATE (MCLR) WITH EFFECT
; Quick Links . FROM-01.12.2016 —
QLCTS PSERVICES e oA

H ~y
i

J A i Tenor-wise MCLR effective from 15! December 2016 will be as under:
| Select Services OalineSBI: Internat

_ .LOCATORS | |Tenor Ih.nc:_==_a_(|.1=,'r.1 e BankingPayYourUtlii
o

| : Bill 24 X 71
; Gver night | 8.65 ' é
i B T [

HOME

One Month 1875

interest Rates - 1 § e et e

Deposit Rates Three Month 880
Savings Bank Deposits R

R U e

Lean Schemes Interest ' One Year i8.90
Rates — - — — - [

Marginal Cost of fund i Two Yaars 12.00
basad lending rate(MCLR) h !

with effect from 04 12

Three Years ' 8.05
2016 .

Interest Rate for
Borrowers Other Than p
Segment | Com niercial
Loans)

Interest Rates:Qn Pre
ipment Cred;it And
port Bill Discounting in

:
Foreign Currency Loans
Imerest Rates On FONB

Loans To Expor'!e rs
Corporates

Processing Fees

Penal Interest & Other
Charges

Senchmark Prirpe Lending
Rate (Mistoricai Data) .

Base Rate {Historical Data)

Old Interest Rate {Last 10

Years) :

SME Segment |

Agricultural Segment

nip:fhawns bi.co.in/portal/iwebfinter est- ratesimarg inai-cost~of—fund~based—iéndi ng-Tate-meir-with-effect-from-01-12-2018 141




I Iy

|
| .

) irﬂ-{?ﬁq é‘Z % Aibaies Corg
407 StatgBank of India

The

12/2/2018

Banker (9 Every Indian

SB! Quick Links BENCHMARK PRIME LENDING RATE (HISTORICAL DATA) inigrur

! Cuiek Links ' inlerest Rate (% )
| e, ML AR e e e e o
P UCTS ¢ SERVICES - i
1 , e O
i Select Services i %8.06.2015 ‘1445 Online 58I Internat
S LOCATORS i T T T T e Banking Pay Your Uritty
; 110.04,2015 (1460 : Bitl 24 % 71
HOME |07.11.2013 1475
interest Rates ; '
meres £19,09.2013 14.55 Intatast Rt o
Deposit Rates e e e e et et e e iorast Bgw s
Savings Banrk Deposits (04022013 14.43
NR!
1 27.08.2012 14.50
LQan Schemes ;n'_erosl e e N A e Lk e mmm e e e
Rates 13082011 14.75
Marginal Costlof fung f_""_“"_-—"““_'_" T e e
basad fending rate(MCLR) 111.07.2011 114,25
with effect frohn 01 12 - - T T e -
2016 I [12.052011 14,00
Interest Rate Ff)r ] T e a o
Botrowers Cther Yhan P {25.04,2011 11325
Segmeni{Ccmmercia( f' A h o7 " -
Loans) §14.02.2011 £13.00
Interest Rates On Pre } T e i o o
‘pment Credit And 503.01 2011
sart Bill Discc':unting in T e
Foreign Currency Loans 21102010
Interest Rates On FONE g o
Leans To Exporiers [ 17.08.2010
Corporates -
Processing Fees 29.06.2008
PenatInterest &!Other £ 01.61 2000
Charges e e
Benchmark Prime Lenging 10.11.2008
Rate (Historical fata) =
I
Base Rate (Histoticai Data) 112.08.2008
Oid Interest Rates {Last 10 ;
Years) i 2?.08.26‘\3{!‘ g
SME Segmant | 27.02.2008 12.25
Agriculturaf St‘gmel’“ J\‘—"“Mﬂ I T
1 716.02,2008 12.50
Persenal Agricultural NRi internationat SME Corporats o
Banking fRurg! Services Banking Zanking -
' 20.02.2007 1225
(27.12.2006 11.5¢
hnp:!/v.vm.sbi.co.ierorta_i/v&b.’in:eres{~rates/benchmark-prEme-lending-rate—his:oricaﬁ-data ¢




!

( 121212016

http:/Awwwsbi o n.’port,a1

Benchmark Prime L.ending Rate {Historical Data) - 88! Corporate Website
£02.08.2006 1100

101052006 10.75

[01.01.2004 10.25
'05.05.2003 080
§o1.11.2002 7 0718 o
"01.04.2002 11.00
i S
5.03.200 1150
%12.032000 7 1200 e
| 01.04.2000 1128
501.03.1999 E12.00 _ o
_§oa.os.1998 1300 i ] ]
502.04_1993 1350
522.01,1995 “14.00
i01.11.1097 113.00
;.01.07_1997 13.50
515.04.1%? 11400
501.11.1995 ;74.50
— . — R — e
106,00 1996 1550
15.07.1996 “16.00
J 10.11.1995 : 16.50
124.04.1995 15.50
; 15.02.1995 -15.00
118101834 L 14.00
.15_00
16.00
17.00
18.00
13,00
509.10.1991 ‘20.0
‘ 04.07.1994 1850

* MRS, ALIYA K. PATH
L

REATER "fuk
REG. We 4651

G

.f/webfinlerest—rates/benchn*erk—prEme~lending-rate-historical-data

Y2

. C

A%

- C
T



-

o ]

o

r—

IN THE APPELLATE TRIBUNAL FOR ELECTRICITY, AT NEW DELHI
APPELLATE JURISDICTION

APPEAL NO. OF 2018

IN THE MATTER OF:
Mgharashtra State Electricity Distribution Co. Ltd. ... Appellant
Versus

Maharashtra Electricity Regulatory Commission and ors.
~.Respondents

APPLICATION FOR INTERIM ORDER

165

1. The instant Appeal is being preferred by Maharashtra State Electricity

Distribution Company Ltd. (hereinafter referred to as "MSEDCL” for sake

of brevity) under Section 111 of the Electricity Act, 2003 against order and

judgment dated 16.11.2017 (hereinafter referred to as “Impugned Order”

for sake of brevity) passed by Respondent No. 1, Maharashrra Electricity

Regulatory Commission (hereinafter referred to as "MERC” for sake of

brevity), in Case No. 24 of 2017 filed by MSEDCL seeking relief for the

Change in Law event arising from the introduction by the Reserve Bank of

India (RBI) of the Base Rate system and thereafter the Marginal Cost of

Funds-based Lending Rate system in place of the Benchmark Prime

Lending Rate in terms of the relevant provisions of its Power Purchase

Agreements (PPAs) with various Independent Power Producer (1PPY

Generating Companies under Section 63 of the Electricity Act (EA), 2003.

2. It is submitted that the contents of the accompanying appeal alongwith the

facts of the case as well as the grounds for appeal may be treated as part

and parcel of the present application and the same are not being repeated

herein for sake of brevity. The present Applicant seeks the leave of this

Hon'ble Tribunal to refer and rely on the contents of the accompanying

appeal.
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[t is submitted th‘at Ld. MERC has wrongly held that no change has taken
place that wc-);ﬂd affec;;r: the basis of the rate underlying the Late Payment
Surcharge and therefsre the said RBI Guidelines/Circulars, by which RBI
has introduced Base 'F;ate system in 2010 and the MCLR system in 2016,
are riot Change in La events as per the PPAs. The Ld. MERC failed to
apkp:reciate the huge imnpact of the increased rate of interest on LPS since
$BAR as stipulated :n PPA is higher than the present reference rates as
notitied by RBI. FC'%oreover, the payment at the said SBAR rates would cause
unjust enrichrl;zen‘c to the Generators and injustice MSEDCL as well as the

comnon cansumers.

In light of the same, the Appellant seeks the kind indulgence of this
Honble Tribunal to stay the operation of the Impugned Crder, and
reiated/conseque'ntiai proceedings arising out of or gaining strength by
virtue of the Imbugned Order, so that no prejudice is caused to the

Appellant during pendency of the proceedings.

That the Appellant, prima facie, has a good case on merits. in case the
operation of the Impugned Order, and related/consequential proceedings
arising out of or gaining strength by virtue of the impugned Order are not
stéyed, the Appellant shall suffer an irreparable loss, which cannot be
compensated on account of any pecuniary consideration. Also, the balance
of convenience is in favour of the Appeliant, Fﬁrther, it is submitted that
the present application is being filed by the Appeliant in bona fide and in
the interest of justice. The Impugned Order may thus be stayed during the

pendency of the present appeal.

The present Application has been filed bonfide and in the interest of

fustice.

It is therefore, respectfully prayed that this Hon'ble Tribunal may bhe

pleased to:



lo3

{a) Grant a stay of the Impugned Order during the pendency of the

accomparying appeal; and/or

(b)  Pass such further order or orders as thus Hon’ble Tribunal may
deem fit and proper in the facts and circumstances of the present

case.

Through Counsel

‘ COUNSEL FOR THE APPELLANT

f}cmfg/g
Samir Malik/ Varun Aggarwal,
Lex Global Legal Consultants
56, New Deluxe Apartments
Sector 9, Rohini,
New Delhi 110085
Mobile: 9871737960, 9717866618

Date: 02.01.2018

; Place: New Delhi
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DECLARATICN BY APPELLANT /MSEDCL

The Appellant above named hereby solemnly declare (s) that nothing material
has been concealed or suppressed and further declare(s) that the enclosures and
typed set of rnaterial papers relied upon and filed herewith are true copies of the
original{s)/fair reproduction of the originals / true translation thereof.

Verified at Mumbai on this 2~ day of January, 2018.

e
3 Hv@q $ief Enging or {Phwsr Purchase Sechon)

- MSPDCL

-ounsetor Appe”ant Prakashgad, 3th ‘—ioo*

Prot, Aﬁ’ﬂ,ﬂ&“ﬁ
ath Rinmihy

Barore (SR ipelant

Verification

I Kavita Gharat aged about 40 years, working as Chief Engineer (Power
Purchase in the office of the Maharashtra State Electricity Distrizution Company
Limited (MSEDCL), having its office at Prakashgad, 5™ Floor, Bandra tast,
Mumbai do hereby verify that the contents of the paras__ o to

i are true to my personal knowledge/derived from official

13

record) and para =2, to “ are believed to be true on

legal advice and that I have not suppressed any material facts.
Date: o -1—- 2.073¢

Place: Mumbai Praks gg
ir

#rof, Rﬂan‘ C,(ar Marg
f:?as /asLaQ iy, iv’u"’"h'?:— n,—} e

Signature of the Appellant or

authorized officer
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BEFORE THE APPE.LATE TRIBUNAL FOR ELECTRICITY AT NEW
| DELHI
APPEAL NO, OF 2018

IN

IN THE MATTER OF:

Appeal against Order dated 16.11.2017 passed by the Maharashtra
Electricity Regulatory Commission in Case No. 24 of 2017.

AND IN THE MATTER OF:
Maharashtra Electricity Distribution Co. Ltd.
...Appellant
Versus
Maharashtra Electricity Regulatory Commission & Anr.
...Respondents

AFFIDAVIT IN SUPPORT OF STAY APPLICATION

I, Kavita Gharat, aged 40 years, working as Chief Engineer (Power
Purchase) of the Maharashtra State Electricity Distribution Company
limited (MSEDCL), having its office at Prakashgad, 5t Floor, Bandra

East, Mumbai, do hereby solemnly affirm and declare as under:

4.  That I am the authorized person of Appellant, MSEDCL. I have
perused the records of the case and as such I am conversant
with the facts and circumstances of the case and thus,
competent 1o swear the present affidavit on behalf of the

Appellant, MSEDCL.

That I have read and understood the contents of the
accompanying Stay Application on behalf of the MSEDCL which

/2 has been drafted by our counsel under our instructions and
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supervision. It 1s respectfully submitted that the appeal
deserves to be admitted and stay be granted on the basis of
submission and averments made in the accompanying Stay

Application.

6. That the facts stated above are true to my knowledge. No part of
the above affidavit is false and nothing material has been

concealed there from.

MSEDCL
Prakashgad, 5th Ficor,
ooy

Yar Mere

Verification:

I, the above named deponent do hereby verify that the facts

stated in the above affidavit are true to my personal knowledge. No
part of the same is false and nothing material has been concealed

AES there from.

o
Verified at Mumbai on this 2r day of January, 2018.

ADVOOAT L
Lawyers - -

Znc
Bandra
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APPELLATE JURISDICTION
LA NO.3!9 OF 2018
IN
DFR No. 23 OF 2018

IN THE MATTER OF:

Maharashtra State Electricity Distribution Company Limited .... Appellant
Versus

Maharashtra Electricity Regulatory Commission & Ors. ... Respondents

APPLICATION ON BEHALF OF THE COUNSEL FOR THE APPELLANT

SEEKING CONDONATION OF DELAY IN RE-FILING THE APPEAL

The present Appeal has been filed by Maharashtra State Electricity
Distribution Company Ltd. (hereinafter referred to as *“MSEDCL” for sake
of brévity) under section 111 of the Electricity Act, 2003 (“Act”) before

this Hon'ble Tribunal against the order dated 16.11.2017 (hereinafter

referred to as “Impugned Order”), passed by Maharashtra Electricity

Regulatory Commission (hereinafter referred to as the “MERC") in Case
: e ——————

No. 24 of 2017 whereby MERC has dismissed the Petition filed by MSEDCL

‘-———-—--—-———._,“_\_‘
seeking relief for the Change in Law event arising from the introduction by

the Reserve Bank of India (RBI) of the Base Rate system and thereafter
'_'—'_‘—-_-—______._‘

the Marginal Cost of Funds-based Lendin‘g Rate system in place of the

L

Benchmark Prime Lending Rate in terms of the relevant provisions of its

Power Purchase Agreements (PPAs) with various Independent Power

Producer (IPP) Generating Companies under Section 63 of the Electricity

Act (EA), 2003.



/)2~

2. It is submitted that the contents of the appeal along with the facts of the
Case as well as the grounds for appeal may be t"reated as part and parcel
of the present application and the same are not being repeated herein for
sake of brevity. The present Applicant seeks the leave of this Hon'ble

Tribunal to refer and rely on the contents of the appeal.

3. It is submitted that the present appeal paper book was filed before this
Hon'ble Tribunal on 03.01.2018 against the Impugned Order dated
16.11.2017 passed by MERC. Post filing of the present appeal, the legal
firm appointed by the Appellant received a letter dated 22.01.2018 from
the Registry of this Hon'ble Tribunal on 24.01.2018 in respect of defects in

the appeal which had to be corrected/ cured. _

4, It is submitted that Appellant was informed regarding the defects in the
appeal by the legal firm on 26.01.2018 which included payment of
additional court fees, proof of receiving the Impugned Order, signature of
the Appeliant on the last page of the appeal, filing of CD etc. Accordingly,
all the required documents were collected from the Appellant on

06.02.2018 and the same were filed on 07.02.2018.

5. It is submitted that the Registry thereafter pointed that the proof of
original receiving of the Impugned order on 20.11.2017 as submitted by
the Appellant was not adequate. Hence, for purpose of limitation the delay
will be calculated from the date of the Impugned Order because on the
said date i.e, 16.11.2017 the order was uploaded on the website of the
Commission. And accordingly the Appellant will be reqguired to file an

application for delay of 3 days in filing the Appeal.

6. Thereafter the counsel for the Appellant asked the Appellant to provide a
copy of the inward register of the Appellant to further adeguately

demonstrate that the Order was received on 20.11.2017. The said
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document was received by the counsel on 16.02.2018. The counsel
further researched on the point raised by the Registry that 'for the
purpose of fimitation the delay will be calculated from the date of the
Impugned Order because on the said date i.e. 16.11.2017 the order was

uploaded on the Wébsffe of the Commission”,

It is submitted that due to ill health of the counsel of the Appellant, it took
some time to file the remaining documents and resoive the issue raised by
the Registry on Limitation period. On 23.02.2018, the counsel apprised
the Registry that as per the order of this Hon'ble Tribunal date 20.12.2012
in Brihanmumbai Electric Supply and Transport undertaking V. MERC, LA.
278 of 2012 in DFR 1229 of 2012, the period of limitation for the person
concerned preferring .an Appeal under Section 111 of the Electricity Act,
2003 (Act) would commence only from the date of receipt of the
authenticated copy of the Order by the concerned party from the
Commission as per the procedure contemplated under the regulations,
rules and the Act. The counsel further showed the inward register of the
Appellant to demonstrate that the Order was received on 20.11.2017,
Thereafter, the Registry conveyed that in view of the document and the
order as cited above, there is no need for the Application of condonation

of Delay.

Accordingly, the counsel filed the copy of the inward register along with
other documents on 26.02.2018. That in view of the above stated

process, the appeal was re-filed on 26.02.2018 with a delay of 26 days.

It is most humbly submitted that the delay so occasioned in refiling the
appeal is neither intentional nor deliberate but it is a procedural delay
caused while addressing the issues pointed by the Registry which took

considerable amount of time. In light of the forgoing facts and
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circumstances, the Appiicaﬁt submits that the Appellant, prima facie, has a
good case on merits and therefore seeks the kind indulgence of this
Hon'ble Tribunal under Section 111 (2) of the Act to condone the‘defay of
26 days in re-filing of the present appeal as grave prejudice irreparable
loss will be caused to the Appellant which cant be compensated in

monetary terms if the said delay is not condoned.

It is submitted that the present application is being filed by the Applicant

bona fide and in the interest of justice.

It is therefore, respectfully prayed that this Hon'ble Tribunal may be

pleased to:

(@)  “Condone the delay of 26 days in re-filing of the present appeal;

(¢} Pass such further order or orders as thus Hon'ble Tribunal may

deem fit and proper in the facts and circumstances of the present case.

Through Counsel

N b@”&

Samir Malik/ Varun Aggarwal,

COUNSEL FOR THE APPELLANT

Lex Global Legal Consultants

56, New Deluxe Apartments

Sector 9, Rohini,

New Delhi 110085

Mobile: 9871737960, 9717866618
Date: 26.02.2018
Place: New Delhi
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* enclosures angtyped set of material papers relied upon andfilsd herewith-are -

1, Ms. Ni kstaCheukse D/O Mr. {Mé:.h-féﬁs-"-‘.:35:-:-‘??3?35‘4KS-&?:'AQEEI'%'ABQU&,;2-5‘:. Years, having

my office at, Lex Global Legal Consultants, 56, New Deluxe Apartments Sector

- hereby verify that the conterts' of the paras 1 are frue to my personal

- knowledge/derived from official recere) and. para 2 o 11 are believed to be

- true onlegal advice and that I have not suppressed any material facts.

edT N ;‘



o Reh;m, New: Delhi 110085, Working as Counsel for Appelant (MSEDCL), do

I A No of 26 18
ﬁFRNQZ

i Mahﬁfaehtre&ate Eieetrle;tyalatﬁbutieﬁe @maanyt,ta ,‘_,“!,__A@@Q”ant |
. Versus

© Maharashra Electricity Regulatory Commissionand Ors . ...Respondents

- hereby solemply 2ffirm and state as under:
1. That I am the counsel: fer the Apeellent Cem;aaﬁy and I am- well
| conversant with the facts and: circumstances of the present case: and I
am authernzed and” competent to: f‘ le.: the present afﬁdawt wrth._
reference to the accompanymg Aephcatron t‘ led on behalf- of  the. |

Appeitant le MSEDCL -

2, - That I have drafted the aeeempenymg Aep[reatten and the same: has

beee read and understoed me: and are believed by me to: be true The:-
.contents of the accompanymg Apphcatron may be: treated as: part and
'__.parcel ef the instant. aﬁ‘~ davrt and are not bemg repeated for: sake of |

3 brewty



3. . That the contents of- the present afﬂdavlt are true to the best of my

knowiedge and belief _N’ef%part of-;‘th V,_,_same ls_fa

-_@f.fﬁi@%@ﬂthae bE@ﬁrfiﬁ&ﬁﬁ;ﬁ@?ﬂ%ﬁ?&ﬁlﬁ? gfrom, K

i _‘,_,,e..—‘that‘ the facts stated in the.
No part ef the same:is: faEse and
’ nethmg materlai or relevant has been concealed there frem

1 the'-:eabeveff.xn‘a?lz'ned depeeeﬁtﬁado':‘?-zhei%eb-- /v

: -;a:ba;ge;;;afﬁda:y' ‘are true tomyknewleeig

VerlﬁedetNew Delhi enZGt“dayofFebruaw 2918
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MIAHAVITARAN

Maharashtra State Electricity Distribution Co, Lid.
CIN : U40103MH2005SGC 153645

Ref. No. :SCR/CS30) Date :30.01.})18

CERTIFICATE

TO WHOMSOEVER IT MAY CONCERN

Sub. : Authorisation letter to sign the Vakalatnama,
Affidavit & reply ete. on behalf of MSEDCL for
‘ onward submissions before APTEL.

With reference 1o Delegation of Powers, Circular No. 23 dtd.
2006, in pursuance of Board Item no. 14 dtd. 08.09.2005 of
the Company, Chief Engi'neer (Power Purchase) is Authorised to sign
the Vakalainama, Affidavit .appeal & written statement, ete. on
behalf of Mahararashira State Electricity Distribution Company Lid.
 for s ird submissions before APTEL.

For Mahararashira State Electricity Distribution Company Ld.

-

x
NP

Secretary

ALIRIE Al

tate Electricity Distribution Co. Ltd.
wernment of Maharashtra Undertaking)

i - 400 051.
B Ananpt Kanekar Marg, Bandra (€}, Mumbai
ol Pf?f B.. 42 : 2647 0953 .
Yw.mahadiscom.in
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Maharashtra State Electricity Distribution Co. Lig.
MAHAVITARAN

Office of the Dlrector (Commarcial)

Maharashitra State Efectricity Distribution Co. Lid, ‘Prakashgad’, 6th Floor, ?gi%n Road,zoBsasn?zg) (2£g4 _nuzr;r‘l'aai-dﬂo 051,
Undertd Tel.s (P) 264 Extn: \ ; '
(;30 :4:2;‘;;::22:5265353 Emall: directorcomm@mahadiscom.in + Webslte : www.mahadiscom.in
CE/PP/ MSEDCL/ 3961 . Dt. 23]02) 201

TO WHOM SO EVER CONCERNED

This is to certify that Chief Engineer (Power Purchase), is duly authorised
under the Delegation of powers to repr

esent the Company, sign, and file all
the pleadings, affidavits, documents, necessary papers and agreements, efc.
& to collect Paper and to do all other acts sych as leading evidence, amicable
settlement, executing vakalatnama for appointment of advocate on behalf of
the company etc. that may be

necessary from time to time, for angd on behalf
of the company before the Appeliate Tribunal for Electricity and other Court of
Law.

@\ﬂw\

2

Directo commercial)
MSEDCL

Director Commetrcial
M.S.E.D.C.L. Prakashgad.
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Form No. VI
[See Rule 67]

FORM OF VAKALATNAMA

&

Appeal No. of

‘Mzharashtra State Eleciricity Distribution Company Limited
..Appeliant{s)
Vs

MER.C & Ors. .
...Respondent(s)

SED Co. Ltd. Through Chief Engineer ( Power Purchase), Appellant in the above appeal do
eby-appoint and retain, M/s Lex Global Legal Consuliants, Advocates and Solicitors including
advotates Shri Ravi Prakash, Shri Varun Agarwal, Shri Samir Malik, Shri Varun Pathak, Shri
RaheetKohli, Shri Aditya Dewan, Shri Nitish Gupta and Smt. Rimali Batra Advocate/s to appear,
pleadand act for us in the above appeal and to conduct and prosecute ali proceedings that may
be respect thereof and applications for return of documents, enter into compromise and
any moneys payable to me/us in the said proceeding and also to appear in all
s for review and for leave to the Supreme Court of India in all applications for review

Signature of the Party/Appellant
Chisf Enginaer "Power Purchass)
M.S E.D.C, L.

Place : Mumbai
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silebaf ch;d CONSULTE

9. NEW polur BrameenT
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“Accepted”
* *Signature with date (Name and Designation)

gcertification to be given when the party is unacquainted with the language of the
“is'blind or illiterate:-

nts of the vakalatpama. . werestruly and audibly read over/translated into
age known to the patty, ex

ecutingite Vakalatnama,and he seems tc have understood
. -\'\‘.\ ‘K

P

“-"\ {"%"Z - . :-‘ <
AU ¢

B AT N

NOTARY
MAMARASHTR
{GovL of indis}

W w0 B &l ed
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