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Before Maharashtra State Electricity Distribution Co. Limited Consumer Grievances Redressal Forum, Pune Zone,

925, Kasabapeth Building, IInd flr. Pune-11

Case No. 09/2011

Date: 23/05/2011
In the matter of  



          - Complainant

Hindustan Petroleum
Corp.Ltd.

 V/S

M.S.E.D.C.L. Pune Rural Circle
                   - Opponent 

Quorum 

Chair Person           

Mr. A.V.Bhalerao

                 
Member/Secretary

Mr. L.G.Sagajkar


                 Member                             Mr. Suryakant Pathak

1) The facts in brief giving rise to the present case are that Hindustan Petroleum Corp. Ltd. (Petitioner for short) has its LPG bottling plant at Mahalunge Ingle, Tal. Khed, Dist Pune. To run the said plant the petitioner obtained supply of electricity from the Distribution Licensee Maharashtra State Electricity Distribution Co. Ltd. (Respondent for short). The electricity consumed by the petitioner to run its plant was being charged applying tariff HT-I industry till Nov-08.In the month of Nov-2008 the respondent raised the bill applying tariff HT-II commercial which was higher than the tariff HT-I industry. The petitioner paid the said bill and the bills raised thereafter under protest, however it made complaint in writing to the opponent to change the tariff from HT-II commercial to HT-I industry on the ground that the activity carried out by it viz. filling cylinder with LPG was nothing but a manufacturing process and therefore industry. The respondent did not get any relief in spite of making application to the respondent and therefore it made grievance to Internal Grievance Redressal Cell (IGRC) on 18/02/2010 requesting to change tariff from HT-II commercial to HT-I industry. The IGRC by its letter                   dt.28/01/2011 informed the petitioner to have two separate connections as activities carried by it at its bottling plant were of two distinct characters. The IGRC rejected the petitioner’s request to change the tariff to HT-I industry for its entire activity. The petitioner was not satisfied with the relief granted by IGRC and therefore it made representation to this forum and claimed that the electricity used by it for its bottling plant should be charged applying tariff HT-I industry w.e.f. June-2008.

2) The respondent filed its written statement and resisted the claim made by the petitioner contending that the electricity used by the petitioner has been correctly charged applying tariff HT-II commercial w.e.f. June-2008 as per tariff order issued by Maharashtra Electricity Regulatory Commission (MERC).The responded further contended that the activity carried out by the petitioner is not industrial as no new product is manufactured and the same product brought to bottling plant is filled in the cylinder. It further contended that the electricity used by the petitioner is charged applying tariff HT-II commercial as per letter PR-3/Tariff/36038 dt. 24/09/2008 issued by Chief Engineer (Comm)  in which it is mentioned that receiving product like HSD (Diesel) SKO (Kerosene) M.S.(Petrol) through tank wagons and further supplying  to various retail/Industrial consumers does involve any industrial production activity and as per guide lines of MERC the consumer’s category is determined based on the purpose of usage of supply and the HT-II (Commercial tariff) is appropriate tariff for such depot . The petitioner along with its representation produced the copies of the orders passed by Consumer Grievance Redressal Forum (CGRF) Kalyan IGRC Nasik wherein it was held that bottling plant run by the petitioner within their limits is an industrial activity and therefore the proper tariff applicable for charging the electricity used for the said activities is HT-I industry. The respondent alleged that the order passed by CGRF Kalyan and IGRC Nasik have no binding effect. The respondent further defended its case contending that though the petitioner is held as industry under other Acts it will not be industry for the purpose of application of tariff under Electricity Act-2003 as the tariff is to be determined on the basis of the purpose for which the electricity is used.

3) On the date of the hearing on behalf of petitioner its Senior Regional Manager Mr.P.N.Kanth and its plant Manager Shri.Jadhav argued the case. It was submitted by Shri. P.N.Kanth that upto 1st. June-2008 the petitioner was categorized as industry and for the recovery of charges of the electricity consumed, the tariff applied was HT-I industry however, without any notice from June-08 onward the respondent classified it as commercial though there was no change in the activity carried out at its bottling plant and recovered the charges of the electricity consumed by it applying tariff HT-II commercial which is higher than that of HT-I industry. It was submitted that the bottling plant run by it has a license under Factory Act. The bottling plant is registered under contract labour (Regulation and abolition Act). The bottling plant is notified as industry under industrial dispute Act by Assistant Secretary to the Govt. of India and therefore for the purpose of tariff the bottling plant should be classified as industry instead of commercial and bill should be raised applying tariff HT-I industry. Shri.Kanth elaborated procedure carried out for filling the LPG sphere with LPG from LPG truck tanker stating that after the necessary hose/unloading arm connections have been made and the proper valves opened the LPG TT pressure and storage tank pressure is equalized. If the pressure within the truck tank is lower than the pressure in the receiving storage tank, the pressure is equalized through the vapour connection. If the pressure within the truck tank is higher than the pressure in the receiving storage tank it is equalized through the liquid stream.  For this operation compressor is started and suction is taken from the receiving storage tank and vapours from the compressor are discharged into the tank truck above the liquid. For proper unloading of tank, truck pressure maintained is 2kg./cm2 above the storage tank pressure for which electricity used is 200KVA. The petitioner has produced a diagram to explain how the LPG from the truck tanker is unloaded to the storage tank with the help of compressor and valves. The second stage of filling cylinder is explained stating that first the empty cylinder from the truck is unloaded and put on electronic carousel. The cylinder in pre inspection found faulty is sent for repair. The repair is done inside the bottling plant. For hot repair it is dispatched out side. The fit cylinder is then washed and dried thereafter its cap is removed then tare weight encoding is done. Next step is of filing the cylinder with LPG. After filing the cylinder with LPG its weight is checked. If the weight is found incorrect the correction in the weight is made. The cylinder of correct weight goes forward for valve leak check. If the valve is found leaking LPG is evacuated and valve is replaced and again sent for pre inspection. The cylinder with valve intact is forwarded on electronic carousel for 0- ring leak check, capping of cylinder, N/L, B/L check and then cylinder is sealed and sent for stacking. It is argued that the above procedure which involves use of heavy machinery and change of form of the LPG amounts to manufacture and therefore petitioner’s bottling plant should be classified as industry for purpose of tariff under the electricity Act-2003. It was further argued that petitioner’s bottling plant else where are classified by the respondent as industry for the purpose of application of tariff however petitioner’s this LPG plant though similar is classified as commercial for application of tariff which is illegal and improper.
4) On behalf of the opponent Shri.Pise, Ex.Engr.Rajgurunagar argued that at the petitioner’s bottling plant the LPG is brought in bulk quantity and small cylinders are filled with it for retail sale which does not involve any production as such and therefore the petitioner’s activity can not be classified as industry for the purpose of determination of tariff. The tariff is correctly applied for billing electricity consumed by the petitioner as HT-II commercial as per existing tariff. On the point of classifying LPG bottling plant of the petitioner elsewhere as industry Shri. Pise submitted that reference has been made to the C.E.(Comm) Prakashgad Bandra (East Mumbai) by letter dt. 12/05/2011 seeking guide line and the reply is awaited.

5) On rival contentions and the documents produced by both the parties following points arise for consideration.

1) Whether activity of filling the cylinder with LPG as is under taken at the bottling plant by the petitioner is a manufacturing process to classify the activity as industry for the purpose of application of the tariff HT-I industry.

2) What relief the petitioner is entitled to 

           Point No.1 is answered in affirmative and point No. 2 as per final order.

6) Point No. 1  On behalf of the petitioner it is vehemently argued that the bottling plant run by the petitioner is treated as industry under the factory act and Industrial dispute Act . The bottling plant is also notified as industry under Industrial Dispute Act by Asstt. Secretary to Govt. of India and therefore the bottling plant should also be classified as industry for the purpose of application of tariff under Elect. Act-2003. The above argument advanced by the petitioner is of no help as in case No. 116/2008 The Maharashtra Electricity Regulatory Commission has observed as follows                                                         


“A similar impression is conveyed as regards the “Industry” categorization, with the Commission receiving representations from the hotel industry, leisure and travel industry etc. stating that they have also been classified as “industry” for the purpose of taxation and /or other benefits being extended by the Central Government of State Government and hence, they should also be classified as “industry, for the purpose of tariff determination. In this regard, it is clarified that classification under Industry for tax purposes and other purposes by the Central or State Government shall apply to matters within their jurisdiction and have no bearing on the tariffs determined by the Commission under the Elect.Act. 2003, and the import of the categorization under Industry under other specific laws cannot be applied to seek relief under other statutes. Broadly, the categorization of “Industry” is applicable to such activities, which entail manufacture.”  

In the light of above observation though petitioner’s bottling plant is classified as industry for the purpose of any other Acts it is of no help to the petitioner to say that its bottling plant should be classified as industry for the purpose of determination of tariff under the Elect.Act-2003 . In view of Sect.62 (3) of the Elect.Act-2003 while determining tariff the geographical position of any area the nature of supply and purpose for which the supply is required are taken into consideration. To find out whether the activity carried on at the petitioner’s bottling plant is industry it will have to be seen whether the said activity amounts to manufacture as is observed by MERC in above cited case. The word manufacture is not defined either in the Elect.Act-2003 or regulations framed there under and therefore the meaning of manufacture will have to be taken as understood in common parlance or as defined in the dictionary. The world manufacture as defined in the oxford dictionary means “Make some thing on large scale using machinery or making of goods on a large scale using machinery. The word ‘manufacture’ has been defined in Black Law Dictionary ( 5th Edition ) as “ the process or operation of making goods or any material produced by hand, by machinery or by other agency; by the hand, by machinery, or by art. The production of articles for use from raw or prepared materials by giving such materials new forms, qualities properties or combinations, whether by hand labour or machine”  
7) In M/s. Saraswati Sugar Mills and others V. Haryana State Board and others reported in (1992 (1) SCC 418) The word manufacture is explained as follows ‘Manufacture’ is a transformation of an article, which is commercially different from the one, which is converted. The essence of manufacture is the change of one object to another for the purpose of making it marketable. The essential point thus is that in manufacture something is brought into existence, which is different from that, which originally existed in the sense that the thing produced is by itself a commercially different commodity whereas in the  case of processing it is not necessary to produce a commercially different articles .

8) Taking in to consideration the dictionary meaning as given in Black’s Law Dictionary and observation made in M/s. Saraswati Sugar Mills case (supra) the Supreme Court in C.A. (Civil 4322 of 1999 Kores India Ltd. Chennai V. Commissioner of Central Excise, Chennai decided on 23/11/2004 on page 4 of the judgment mentioned “ribbon in rolls of 210 meters and above in length purchased from M/s. Solure packing limited were brought and the said Jumbo rolls were fed into cutting and splitting machines and ribbons of standard length of 10 meters and 5 meters were cut /slit and subsequently wound/ spooled on the metal spools & 10  such spools are blister packed and sealed with aluminum foil. It was categorically observed that the assessee produced ribbons and spools out of jumbo rolls and the resultant product is distinct identifiable article having distinct name, function and use. The resultant product is also commercially distinct as under stood in commercial parlance and has a separate market. Their function and use are also completely different and both products are not inter changeable. The ribbon in jumbo roll can not be used in a type writer and similarly a person who requires 30 pieces of spool ribbon will not be satisfied if he is offered jumbo rolls of equal length. In fact assessee has a separate unit, machinery and work force to manufacture in spool form. In that view of the matter it was held that the process involved amounted to manufacturing”.  
9) In the light of the above observation made by the Supreme Court the activity of unloading LPG from truck tanker to LPG reservoir with the help of compressor and filling the cylinder with LPG from the reservoir with the help of pump and electronic carousel as explained in detail in para-3 referred to above is clearly a manufacturing process. The respondent has also no objection to treat this activity as industry. The LPG in the truck tanker is different from LPG filled in the cylinder for the use of the consumer. For transferring LPG from the truck tanker to reservoir and filling the cylinder with LPG from the reservoir the machinery is required to be used. The huge compressor and the pumps run with the electricity are required to be put in operation. The consumer can not use LPG stored in truck taker directly unless it under goes the process as detail above in para -3 hence the activity of filling the cylinder with LPG from the reservoir carried out at the bottling plant amounts to manufacturing. As the activity under taken by the petitioner amounts to manufacture the petitioner will have to be classified as industry for the purpose of determining tariff under the Electricity Act and the correct tariff  applicable in this case for the recovery of charges of the electricity used by the petitioner is HT-I Industry and not HT-II commercial.
10) Prior to the tariff which came into force w.e.f. 01/06/2008 in the earlier tariff there was no tariff a HT-II commercial the said category was first introduced by the tariff order effective from 01/06/2008. The relevant part of the said tariff reads as follows.

       “High Tention (HT) – Tariff
1- HT-I : HT – Industry

Applicability

This category includes consumers taking three phase electricity supply of high voltage for industrial purpose. This tariff shall also be applicable to IT industry and IT enabled services (as defined in the Government of Maharahtra policy)
2- HT-II HT- Commercial
Applicability

This category includes consumers of electricity such as educational institutions, institution like charitable/public/religious trust, hospitals run/aided by the Government/Municipal Corporation and hospitals owned or controlled by private individuals or institutions or those owned or run or controlled by public trust, religious, charitable institution taking supply of high voltage. These categories also include consumers taking electricity supply at high voltage for commercial purpose including hotels, shopping malls, film studios, cinemas including multiplexes. 
              In the applicability clause to the tariff HT-II commercial though it can be said that the list of the consumers included in that category is not exhaustive as the words used are “such as” it is clear that bottling plant of LPG is not specifically classified in that category like educational institutions, Institution like charitable trust, hospitals, Hotel, shopping malls etc. The learned Electrical Ombudsman MPERC in case No. 3/2007 M/s. HPCL Indor V. the S.E. O&M NP PKVV Com. Ltd. Indor directed the distribution licensee to apply tariff commercial from the date of the tariff in which HPCL was included specifically in the category commercial and not for the period prior to it when HPCL LPG filling plant was not specifically classified as commercial. In the instant case the LPG bottling plant is not specifically classified as HT commercial further the activity carried on at the petitioner’s LPG bottling plant amounts to manufacture as discussed above and therefore it is proper to classify the LPG bottling plant of the petitioner as industry for the application of tariff HT- I Industry. 
11) The petitioner has produced the latest electricity bills of its plant at Usar Dist. Raigad at MIDC Malegaon Sinnar Dist.Nasik and at MIDC area Gugas Road,Chandrapur. Those latest bills show that for the electricity used for those bottling plants the bills are raised applying tariff HT-I industry. Not only that the above plants are put in the category industry but the petitioner’s similar bottling plant of LPG at Shikrapur in Baramati Circle Pune district itself is classified as industry and tariff applied is HT-I  industry . The Executive Engineer appearing on behalf of the respondent was asked to explain the disparity but he could not give any explanation except stating that reference for guide lines was made to the head office by letter dt.12/05/2011 and its reply is awaited. The petitioner is perusing the matter repeatedly making applications from 01/12/2008 as mentioned by it in its grievance and positively at least from 07/07/2010 as transpired from the letter by Chief Engineer, Pune to Superintending Engineer Pune Rural Pune however the respondent did not take care to seek the guide lines from the head office till this matter was kept for hearing. The inordinate delay made by respondent in taking decision clearly shows its indifferent attitude to redress the grievance made by the consumer. The respondent while applying tariff has no right to discriminate and it should have applied tariff HT-I for recovery of the charges of the electricity consumed by the petitioner for its LPG bottling plant in question like other bottling plants situated elsewhere.
12) Point No.2: The petitioner has claimed refund of the excess amount recovered from it from 01/06/2008. The petitioner has made grievance to this forum on 19/04/2011. This forum under regulation 6.6 of MERC CGRF Reg.2006 has jurisdiction to entertain grievance only if it is made within 2 years from the date on which the cause of action has arisen. Even if recovery has been made applying tariff HT-II commercial from 01/06/2008 the petitioner can not claim refund of the differential amount over the entire period as part of it being beyond two years is barred by time. The petitioner can claim refund of the excess amount recovered from it only of the period of two years immediately next before the date of filling of this grievance.




ORDER

1) The respondent is directed to recover the charges of entire electricity used by the petitioner for its LPG bottling plant situated at Mahalunge-Ingle Tal.Khed, Dist Pune applying tariff HT-I Industry.
2) If the respondent has recovered excess amount towards electricity charges from the petitioner applying tariff HT-II commercial instead of HT-I Industry for the period of only  two years immediately next before the date of filling of this grievance 19/04/2011 shall repay it to the petitioner by adjusting in the next electricity bill.
3) The respondent to report the compliance of this order on or before 23/06/2011 from the date of this order.

Mr.L.G.Sagajkar           Mr.Suryakant Pathak            Mr. A.V. Bhalerao

Member/Secretary

Member

   
    Chair Person 

Date:23/05/2011
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