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1) M/s. M/s. Forgemax Auto Components Pvt.Ltd. (complainant for short) is a consumer getting supply of electricity from Maharashtra State Electricity Distribution Company Limited (Opponent for short). The complainant received a notice dt. 06/08/2010 from the opponent by which the opponent informed the complainant that H.T. connection was released to its premises having connected load 380 KW and contract demand as 220KVA through meter bearing No. 04863868 having C.T. ratio 10.5 and P.T. Ratio 22/110 with MF-4 for units and KVA M.D.  It was further informed that while issuing first bill in May-2007 the C.T. ratio was fed 5.5 instead of 10.5 and therefore bills were issued considering MF-2 instead of 4 up to June-2010. It was also informed that in he month of July-2010 C.T. ratio was corrected as 10.5 and MF 4 . By the said notice the amount Rs. 22,92,428/- was claimed as difference between the electricity charges payable applying correct MF-4 and the electricity charges paid applying MF-2 with that notice a supplementary bill  dt. 07/08/2010 payable on 21/08/2010 for the Amt. Rs.22,92,430/- and the delayed payment charges Rs. 45,848/- was sent . The complainant has challenged the bill for the differential amount on the ground that it was against the provision contended in Sect. 56 ( 2) of the Elect. Act-2003 . The complainant challenged the supplementary bill for the amount of Rs. 22,92,428/- by making a grievance to Internal Grievance Redressal Cell (IGRC). The IGRC did not give relief in respect of the amount claimed by the opponent under supplementary bill but it allowed the complainant to make payment of the amount of the supplementary bill in 24 equal installments without interest and default payment charges. The complainant not being satisfied with the relief given by the IGRC made complaint to this forum.

2) The opponent by filling its say supported the order passed by IGRC and contended that claim made by it of the electricity charges under supplementary bill was not barred by time as the claim made is due to mistake occurred in applying correct MF while issuing the very first bill and there after till the bills were issued till June-2010 .

3) On the date of the hearing on behalf of the complainant its proprietor Shri.Bhinge and representative Shri. Gaikwad appeared on behalf of the complainant. It is contended that the opponent can at the most claim recovery of the differential amount restricted to 2 years preceding the date of notice dt. 06/08/2010 and not of period exceeding two years as it is barred under the provision contended in Sect. 56 (2)  of the Electricity Act -2003.The complainant to substantiate its arguments relied upon the decision given by the learned Ombudsman in representation No. 42/07 and 21/08 

4) On behalf of the opponent it is argued that the differential amount became first due when demand was made on 06/08/2010 and therefore it has a right to recover the said sum within 2 years from 06/08/2010 onwards. In support of its contention it relied upon decision in writ petition NO. 264 of 2006 Brihanmumbai Municipal Corporation VS Yatish Sharma & Ors.

5) From pleadings, arguments advanced and documents produced by parties to the complaint following point arises for consideration.
1) Is the claim made by the opponent for the differential amount of the period beyond two years from the notice dt.06/08/2010 barred by time?
      The above point is answered as per final order for reasons given below.

                         


REASONS
6) It is not in dispute that right from the first bill till June-2010  the bills were raised applying MF-2 instead of 4 the only question is whether the differential amount claimed of he period beyond 2 years from the date of notice 06/08/2010 is barred by time. The complainant has contended that the said recovery is barred by Sect.56 (2) of the Elect. Act-2003. In order to understand the point involved in the case it is necessary to reproduce the Sect. 56(2)of the Elect.Act-2003 which reads as follows.                          

“Notwithstanding anything contained in any other law for the time being in force, no sum due from any consumer, under this section shall be recoverable after the period of two years from the date when such sum became first due unless such sum has been shown continuously as recoverable as arrears of charges for electricity supplied and the licensee shall not cut off the supply of the electricity.” 

According to the complainant the amount became first due when electricity was consumed or at the end of the month when in respect of that period the bill was issued. The opponent has alleged that the differential amount claimed became first due when its demand was made by notice dt. 06/08/2010 the question therefore to be decided is when the amount became first due. The same question arose in writ petition No. 264 of 2006 between Brihanmumbai Municipal Corporation VS Yatish Sharma & Ors. decided by justice D.Y.Chandrachud acting for the High Court Bombay. The facts of that case were that meter readings were not taken during the period January-2000 to May-2000. On 27 May-2000 on site inspection it was found that meter was stopped. It was therefore replaced with another meter which functioned correctly. As the readings were not available the consumer was billed on as assumed basis. The bills for the period 19/01/2000 to 27/05/2000 were revised holding the monthly consumption as 3621 units and differential amount Rs. 78,18,717/- debited to the account in the bill  April-2004. The monthly average 3621 was taken on the basis of the units recorded by the new meter during the period 27/05/2000 to 01/06/2001. The forum restricted the amendment of the bill to the period of 3 months based upon as average to be taken of the period to the disputed period as per provision of Maharashtra Electricity Regulatory Commission (Electricity Supply code and other conditions of supply) Regulations-2005 (MERC ESC Reg 2005).

 The learned Ombudsman held that since the supplementary bill was raised after a period of 4 years from the date when it first became due the amount was not recoverable under the provision of Sect. 56 (2) of the Act. 

When the matter went to the high court in writ petition the issues arose was what is the interpretation of the words “ When such sum became first due” The Hon.ble justice Shri.D.Y.Chandrachud  acting for the Bombay High Court referring to Sect. 56 (1)&(2) of Eect.Act-2003 Reg. 15.5.1 of MERC ESC Reg.2005 and taking support of the decision in H.D.Shouries case ( A.I.R. 1987) Delhi 219 observed

“ Though the liability of a consumers arises or is occasioned  by the consumption of electricity the payment falls due only upon the service of the bill. Thus for the purpose of sub section 1 & 2 of Sect. 56 a sum can be regarded as due from the consumer only after a bill on account of the electricity charges is served upon him” .

With the above said observation it was held “ The Ombudsman was therefore clearly in error in postulating that the claim was barred on the ground that the arrears for consumption became due immediately on the usage of energy. This finding is ex- facia contrary to the provision of sub section to of Srct.56 “. 

The demand of differential amount made by the licensee was held not barred by time but it was restricted only to three months as it was a case of defective meter as provided in Reg. 5.4.1 of MERC ESC Reg.2005. In other ruling writ petition No. 7015/2008 between M/S. Rototex Polyester VS Administrator, Administration of Dadra and Nagar Haveli (U.T.) Electricity Deptt. Silvassa and Ors. decided by the division bench of high court of Bombay comprising of Smt.Ranjana Desai and A.A.Sayed- JJ. decided on 20/08/2009 the facts were exactly the same as that of the present case. In writ petition the respond NO.2 the licensee informed to the petitioner the consumer by notice dt. 03/10/07 that by over sight the department had issued the bill for the period July-2003 to July-2007 and hence revised bill for the sum Rs. 2,60,17,001/- was enclosed with request to pay it. Including the amount of revised bill as arrears for the period from July-03 to July 07 the current bill dt. 11/01/2008 was given to the petitioner. The petitioner challenged the revised bill contending that it was barred by time under Sect.56 (2) of Elect.Act-2003. The respondent resisted the petitioner’s contention contending that there was a wrong billing due to clerical mistake and therefore limitation period of two years does not apply. The respondent the licensee relied upon the decision in Brihanmumbai Municipal Corporation VS Yatish Sharma 2007/(3) Bombay C.R. 659. The division bench relying upon Yatish Sharma’s case held that Sec. 56(2) of electricity Act would not come in the way of the respondents from recovering the said amount under the revised bill.

The case of M/S. Rototex Polyester is exactly the same as the present case on hand and therefore squarely applicable hence relying upon the above said decisions it will have to be held that in this case the amount of revised bill became first due on the date of the demand by notice dt. 06/08/2010 and therefore it is not barred by time 

On behalf of the complainant decisions in representation of  42/07, 60/09, 72/09 & 21/08 decided by learned ombudsman have been relied upon to support its contention that the amount claimed by the opponent under revised bill enclosed with notice dt. 06/08/2010 was barred by time however, there is a decision given by the high court of Bombay in Brihanmumbai VS Yatish Sharma’s case (supra) which is contrary to the decision given by the learned Ombudsman. In representation No. 42/07, 60/09 & 72/09  decided by he learned Electricity Ombudsman writ petition (L) 2221/06 between Mr.Avdesh S. Pande and Tata power company limited  decided by the division bench of the Bombay High Court on 5th Oct.2006 is referred to . A paragraph from that judgment is reproduced by the learned ombudsman. From the contents of reproduced paragraph it is seen that in Mr. Avdesh Pande’s case it was observed as long as a sum is due which is within two years of the demand and can be recovered the licensee of the generating company can exercise its power to coercive process of recovery by cutting of electricity supply however, there is no discussion on the wards appearing in Sect.56 (2) when such demand became first due which is sufficiently elaborated in Sharm’s case.
    

                           
ORDER
The complaint stands dismissed.
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