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Before Maharashtra State Electricity Distribution Co. Limited Consumer Grievances Redressal Forum, Pune Zone,

925, Kasabapeth Building, IInd  flr. Pune-11
                                                                  Case No.16/2011
       Date: 03/10/2011
In the matter of  



                   - Complainant

Shri. S. B. Karvande,

Secretary, BAIF Development

Research Foundation  


 V/S

M.S.E.D.C.L.Ganeshkhind Urban 
                   - Opponent 

Circle Pune
Quorum 

Chair Person           

Shri.S.K.Choudhari
                 Member/Secretary, 

Shri.L.G.Sagajkar



Member



Shri.Suryakant Pathak


1) The secretary, BAIF Development Research Foundation, Desai Nagar, Warjemalwadi (Complainant for short) obtained electric supply to H.T. connection consumer No. 170019008137 on dt. 18/05/1996. Up to January-2011 complainant paid bills regularly. In February-2011 complainant received bill of Rs.22,35,500/- for change of tariff from industrial to commercial for the period June-2008 to Feb-2011 for 33 months the same was paid under protest on 26/03/2011 to avoid disconnection of supply. Complainant approached to Superintending Engineer, GKUC on dt.26/04/2011 with prayer for natural justice by correcting the same bill by refund of excess amount. As nothing is received from opponent complainant approached to Consumer Grievance Redressal Forum (CGRF) to refund the excess amount of 9 months (June 2008 to Feb-2009) with interest and not to disconnect the supply till dispute resolved.
2) On behalf of the opponent S.E.GKUC filed say contending that as per verification report dt 10/03/2011 supplementary bill amount of Rs. 22,35,500/- was raised to complainant for the period June-2008 to Feb-2011 and conveyed vide letter dt. 14/03/2011. Accordingly complainant made payment on 26/03/2011, however thereafter vide letter dt. 26/04/2011 requested to refund to excess amount paid from 9 month only. The opponent further submit that the limitation period of two years given in sect. 56 (2) of Indian Elect. Act-2003 is for the purpose of taking coercive action of disconnection . The division bench of Hon.High Court in writ petition No. 2221/2006 field by Avadesh pande VS Tata power Co.Ltd. 2007/01 MLJ 289 interpreted the meaning of limitation period under sect. 56 (2) under Elect. Act-2003. The same view is also accepted in writ petition 2894/2007.(M/s. EDCL V/s. Green word Magnum Ent) and In writ petition No.6783/2009
3) The opponent states that differential amount raised is legal and in accordance with the settled position of law . The interpretation of first view has been given in writ petition No. 264/06 in BMC VS Yatish Sharma as decided by Hon. Justice D.Y.Chandrachood dt. 18.01.2007. Also decision given by forum are squarely applicable in this matter and two writ petitions are pending in High Court Mumbai for the same matter and therefore the complaint needs to be dismissed with cost .
4) On the date of hearing the arguments on behalf of the complainant Shri.Suhas Desai urged the case contending that Hon. Ombudsman in several cases held that the recovery of past arrears is allowed for maximam period of two years preceding the date of supplementary bill also submitted judgment of High Court in writ petition 6783/2009 , 2894/2007 Ombudsman judgment 91/2011, 128/2010, 42/2010, 144/2009, 130/2009 07/2009
5) On behalf of the opponent Shri.Thorat, Ex.Engineer, GKUC Pune urged that the bills raised are correct and complainant is using supply for commercial purpose as per verification report. Also two writ petitions are pending in the High Court for same matter.

6) On rival contentions raised on behalf of the complainant and opponent and the documents produced and the arguments advanced by them.


The following point arises for consideration. 

7) Point :- Is the differential amount of Rs. 22,35,500/- applying tariff commercial instead of industrial for 33 months is correct.  


The above points is answered as per final order for the   

       reasons given below.





REASONS
8) The respondent in this case has claimed differential amount for a period of 33 months and therefore question that arises is whether respondent has a right to recover the differential amount of the electricity charges of the electricity consumed prior to two years preceding date on which such amount was demanded. In short the question to be decided is whether respondent is entitled to recover the differential amount in respect of the period beyond two years to  14/03/2011 when demand is made by bill 
      dt. 14/03/2011 Sect. 56 (2) of the Electricity Act. 2003 reads as   

      follows. 


“Not withstanding anything contained in any other law for the time being in force, no sum due from any consumer, under this section shall be recoverable after the period of two years from the date when such sum became first due unless such sum has been shown continuously as recoverable as arrears of charges for electricity supplied and the licensee shall not cut off the supply of the electricity.” 
            The words appearing Sect.56 (2) “ From the date when such sum became first due has been well explained in writ petition No.264 of 2006 between Brihanmumbai Electric Supply & Transport Undertaking Versus Yatish Sharma decided on 18 January 2007. In Yatish Sharm’s case the licensee claimed the differential amount by bill dt.April-2004 of the electricity consumed by the consumer during the period Jan-2000 to May-2000 contending that due to sum administrative difficulty the bills were raised on the basis of assumed consumption. The question arose for the consideration in that case was whether the claim made by the licensee was barred by time in view of Sect. 56 (2) of the electricity Act. 2003. The Hon. Justice D.Y.Chandrachud taking in to consideration the provision contained in Sect. 56 (2) of the Elect. Act. and decision in H.D.Shourie V Municipal Corporation of Delhi, AIR 1987 Delhi 219 held that the amount becomes first due not on the date when electricity is consumed but it becomes first due when demand is made. The observations made were as follows.

          “Though the liability of a consumer arises or is occasioned by the consumption of electricity, the payment falls due only upon the service of a bill. Thus, for the purpose of sub section (1) and sub section (2) of Section 56, a sum can be regarded as due from the consumer only after a bill on account of the electricity charges is served upon him”.
             In the light of above observation the view taken by the learned ombudsman that the claim was barred on the ground that the arrears for consumption became due immediately on the usage of energy was found Ex facie contrary to the provisions of sub Sect. 2 of Sect. 56 and recovery was allowed.The above ruling was followed in writ petition No.7015 of 2008 between M/s. rototex Polyster and Others V/s Administrator, Administration of Dadra and Nagar Haveli.(U.T.) decided on 28th August-2009 by Hon’ble division bench of Hon’ble Bombay High Court.


In M/s. Rototex Polyester case referred above the demand notice was issued dt.03/10/2007. In that case the initial multiplication factor was 500/- It was changed to 1000 w.e.f. 11/07/2003 the bills were issued by oversight with multiplication factor of 500/- for a period July -2003 to July-2007. So demand notice was issued with corrected multiplication factor for above period. Hon.ble division bench interpreting  Sect. 26 of Indian Electricity Act-2010 and Sect. 56 (i) (ii) of Indian Electricity Act 2003 and referring U.A. Thadani &  Anr. v. B.E.S.T. undertaking and Anr. 2000 Vol.102 (2) Bom. L. R. 502 and Yatish Sharma & Ors. 2007 (3)  Bom. C.R. 659 held.

“The principle which can be deduced from the above judgments is that in case the consumer is under billed on account of clerical mistake such as the present case, where the multiplication factor had changed from 500 to 1000,  but due to oversight, the department issued bill with 500 as multiplication factor instead of 1000, the bar of limitation can not be raised by the consumer. Though Sect. 26 (6) of the Indian Electricity Act-2010 is not in pari material with Sect. 56 (2) of Elect. Act 2003, in our opinion, the present case would be governed by the above principle and, hence, the challenge raised by the petitioners must fail.


Coming to the fact of our case the tariff for H.T. Consumer was changed w.e.f. June-2008 for ‘commercial category’ for the first time. It is true that the bill to the respondent was not issued with changed tariff.The verification report for the first time by the respondent is dt.10/03/2011. So with the rate of change of tariff the supplementary bill was issued of the period June-2008 to Feb-2011 under letter dt.14/03/2011. The complainant has not challenged change of tariff. He has not challenged for the arrears of a period two years since the date of issue of bill. He has challenged nine months extra amount recovered by respondent which is beyond a period of two years of the date of issue of the bill.

The principle which is laid down by Hon’ble division bench of Hon’ble Bombay High Court in writ petition No. 7015 of 2008 decided on 28/08/2009 is squarely applicable to the facts of this case. Admittedly no disconnection notice was issued under Sect.56 (2) of Indian Electricity Act-2003. Therefore the revised bill amount first became due on 14/03/2011. Hence, Sect. 56(2) of the Electricity Act-2003 would not come in the way of the respondent from recovering the said amount under the supplementary bill. 

           In writ petition No. (L) 2221 of 2006 between Mr. Awadesh S. Pande (of M/s. Nand A/15) and Tata Power Co.Ltd. on 5th October-2006 the Division Bench of the Hon’ble High Court observed as follows


“We then come to the next issue as to whether the demand made by Respondent No. 1 is contrary to the provision of Section 56 of the Electricity Act. We have already narrated the facts. The Electricity Ombudsman by his order of 18th July-2006, held that the Respondent No.1 is entitled to recover past dues by correcting multiplying factor. The question posed by the Electricity Ombudsman to itself was whether the recovery could be made for the entire period of 26 months i.e. for a period from October-2003 to November-2005 and that too belatedly in Janyary-2006. After considering the various provisions including the regulations, the Ombudsman held, only those charges for a period of two years previous to the demand could be recovered and that the arrears for the consumption in January-2004 became first due in February-2004 as supplementary bill was raised in 2006 and these dues been within two years are recoverable under the provisions of Section 56 (2) of the Electricity Act.”


Submission of counsel for the petitioner is that the provisions of Section 56 do not empower Respondent No.1 to recover any amount if the period of two years has elapsed nor can electricity supply be cut off for non payment of those dues. In other words, what is sought to be contended is that if the demand or part of the demand is time barred the provisions of Section 56 would not be attracted. We are afraid, we cannot subscribe to that proposition. Section 56 (1) is a special provision, enabling the generating company or the licensee to cut off supply of electricity until such charges or sum as demanded under Section 56 (1) is paid. Relying on sub section (2) it was strenuously urged that Section 56 (1) can not be resorted to after the period of two years form the date when such demand became first due In our opinion, sub section (2) only provides a limitation, that the recourse to recovery by cutting of electricity supply is limited for a period of two years from the date when such sum became due. As long as sum is due, which is within two years of the demand and can be recovered the licensee of the generating company can exercise its power of coercive process of recovery by cutting of electricity supply. This is a special mechanism provided to enable the licensee or the generating company to recover its dues expeditiously. The Electricity Act has provided that mechanism for improvement of supply of electricity and to enable the licensee or generating company to recover its dues. Apart from the above mechanism, independently it can make recovery by way of a suit. In our opinion, therefore, the impugned order passed by the Electricity Ombudsman does not suffer from any error apparent on the face of the record and consequently there is no merit in this petition” 


From the above observations made in Awadesh S. Pande’s case (Supra) it is clear that question when the amount became first due was not directly and substantively under consideration. There is no clear finding as to whether the amount became first due on the date of consumption of electricity or when after having made first demand wrongly subsequently the demand is made after noticing that the first demand was made on the wrong basis. The ratio laid down is that the licensee or the generating company can exercise its power of coercive process of recovery by cutting electricity supply as long as sum is due which is within two years of the demand and apart from this mechanism independently it can make recovery by way of suit.  In the present case the respondent is not going to cut off the supply but it only wants to claim the amount against the petitioner’s liability to pay the electricity bill and therefore it is not necessary to restrict the recovery for two years for a period next before 14/03/2011.
      
Hence, answering the above points accordingly in affirmative, the following order is passed.




ORDER

The complaint stands dismissed, no order as to cost.
L.G.Sagajkar,
          Suryakant Pathak
      S.K. Choudhari
Member/Secretary 
 Member       


Chair Person 


Date: 01/10/2011
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