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Before Maharashtra State Electricity Distribution Co. Limited Consumer Grievances Redressal Forum, Pune Zone,

925, Kasabapeth  Building, IInd flr. Pune-11

Case No.10/2011

Date: 17/06/2011
In the matter of  



          - Complainant

Mr.C. B. Kadlag 

 V/S

M.S.E.D.C.L. Kedgaon Division
                   - Opponent 

Quorum 

Chair Person           

Mr. A.V.Bhalerao

                 
Member/Secretary

Mr. L.G.Sagajkar


                 Member                               Mr. Suryakant Pathak

1) The electricity connection stands in the name of Mr.Chokhu Bhaguji Kadlag and it is not on record whether he is yet alive or not but his son Sachitanand Kadlag (Petitioner for short) has made the grievance contending that he is a consumer getting supply of electricity from the  Distribution Licensee Maharashtra State Electricity Distribution Co. Ltd. (Respondent for short). The respondent has not raised any objection for petitioner making a grievance in the capacity as consumer. It is the case of the petitioner that he was regularly making payment of the electricity charges as per bills raised by the respondent, however by the bill dt.18/01/2011 the amount of Rs.10,340/- for the units 1531 was claimed. When the petitioner approached the respondent the respondent corrected the bill and reduced it to Rs.5,130/- explaining that the total units 1531 were split over 46 months. The petitioner was not satisfied and therefore he approached Internal Grievance Redressal Cell (IGRC) The IGRC did not give any relief to the petitioner and therefore he made grievance to this forum and claimed relief against unreasonable demand and insisted that the respondent be directed to raise bill every month as per rules and regulations.

2) The respondent filed its written statement and contended that in the month of Jan-2011 the bill for the total units 1531 was raised as they were the units used by the petitioner over the period of 46 months. As the petitioner challenged the said bill it was corrected by deducting the units which were already charged on assumed basis and spreading over the remaining units over 46 months the bill was reduced to the amount of Rs.5,130/- It was further contended that the petitioner agreed to pay the amount of Rs. 5,130/- and made part payment Rs.2000/- by cheque dt. 11/03/2011, however the said cheque was dishonoured and therefore the notice under Sect.138 of the Negotiable Instrument Act was served upon the petitioner. The petitioner’s meter was tested and it was found fast with error 6%. It was further contended that the petitioner was given whatever relief that was possible by correcting the bill dt.18/01/2011 however the petitioner has made this grievance to delay the payment and to avoid disconnection of the supply of electricity.

3) On the date of the hearing on behalf of petitioner personally argued the case and contended that on 03/02/2011 he had made complaint to the respondent alleging that his meter was defective and therefore the bill raised for the units 1531 be corrected. It was also argued that supply of electricity was cut off within 2 or 3 days from the dt.03/02/2011 on which he made a complaint and it was resumed on 13/03/2011 only after the cheque dt.11/03/2011 was given on 13/03/2011.

4) On behalf of the opponent Shri. Honrao, Dy. E. E. argued the case contending that in the month of Jan-2011 reading of the complainant’s meter was taken. Prior to Jan-2011 as the reading shown by the meter was not recorded the bills were raised on the basis of assumed units however, after deducting the amounts paid of the units on assumed basis and splitting over the units consumed the bill was raised for Rs.5, 130/- which was correct. It was also submitted that the complainants meter bearing No. 372210 was replaced with new meter bearing No. 7501523298 without discontinuing the supply of electricity. It was further submitted that the petitioner made payment of meter testing charges Rs.100/- on 21/04/2011 and the meter was tested on 11/05/2011. On testing the meter it was found fast with error 6%. The petitioner and respondent both produced the documents which will be referred to at the appropriate places while giving reasons. 
5) On rival contentions and the documents produced by both the parties following points arise for consideration.

1) Does petitioner prove that supply to his premises was cut off without any notice within 2/3 days after he had made complaint on 03/02/2011? 
2) Is the bill raised dt.18/01/2011 for the amount of Rs. 5,130/- correct?  

           The above points are answered as per final order for the     

           reasons given below.

6) Point No. 1   The petitioner while arguing contended that supply of electricity to his premises was cut off within 2 or 3 days after he had made a complaint on 03/02/2011 and the same was resumed on 13/03/2011. The allegation about disconnection of supply after he had made complaint on 03/02/2011 has not been made by the petitioner in his complaint made to this forum he had also not raised such contention before IGRC. The copy of the complaint made to IGRC is produced by the complainant himself. The annexure to that complaint in which he has given details nothing is mentioned about disconnection of supply. It is only mentioned in that complaint that his meter was removed. On behalf of the respondent it is argued that on 11/03/2011 the complaint’s meter No. 372210 was replaced and new meter No. 7501523298 was installed without discontinuing the supply. The fact that the petitioner in his complaint to IGRC did not make any allegation that supply of electricity to his premises was cut off  and that he has also not made such allegations in his complaint to this forum makes its difficult to believe that supply of electricity to his premises was cut off as alleged by him.

7) Point No. 2 Petitioner alleged that he was regularly making payment of the bill however, in the month of Jan-2011 he received a bill of 1530 units for Rs.10,340/- which was reduced to Rs.5,130/- after deducting the amount of charges paid by the petitioner from time to time on assumed basis and splitting over the total units over a period of 46 months. On behalf of the respondent it is admitted that earlier to Jan-2011 the bills were not raised as per reading shown by the meter contending that the petitioner’s meter No. was not fed to the computer and giving the dummy No. the bills were raised on assumed basis. In the month of Jan-2011 the reading shown by the complainant’s meter No. 272210 was recorded and the bill for the units 1531 used over 46 months was raised deducting the amount of electricity charges already paid by the petitioner. The petitioner made payment of the testing fee on 21/04/2011 and therefore his meter was tested on 11/05/2011 and it was found fast with 6% error. This is therefore a case of defective meter and petitioner is entitled to get the bill adjusted for a maximum period of 3 months prior to the month in which he raised the dispute on 03/02/2011 as per result of test taken, as provided in Reg. 15.4.1 of Maharashtra Electricity Regulatory Commission (Electricity Supply code and other conditions of supply) Regulations-2005 (MERC ESC Reg 2005) The petitioner can not claim the adjustment of bills beyond 3 months immediately preceding 03/02/2011. Admittedly the reading shown by the meter as 9755 was recorded in the month of Jan-2011. Prior to Jan-2011 admittedly for 46 months reading shown by the meter was never recorded and during that period bills were never raised on the basis of meter reading. The reading shown by the meter prior to Jan-2011 was in the month of March-2007 which was 7666 therefore the average of actual units used by the petitioners comes to 45.41 units 
8) The respondent in this case has claimed differential amount for a period of 46 months and therefore question that arises is whether respondent has a right to recover the differential amount of the electricity charges of the electricity consumed prior to two years preceding date on which such amount was demanded. In short the question to be decided is whether respondent is entitled to recover the differential amount in respect of the period beyond two years to 18/01/2011 when demand is made by bill dt.18/01/2011.  Sect. 56 (2) of the Electricity Act. 2003 reads as follows 


“Not withstanding anything contained in any other law for the time being in force, no sum due from any consumer, under this section shall be recoverable after the period of two years from the date when such sum became first due unless such sum has been shown continuously as recoverable as arrears of charges for electricity supplied and the licensee shall not cut off the supply of the electricity.” 

            The words appearing Sect.56 (2) “ From the date when such sum became first due has been well explained in writ petition No.24 of 2006 between Brihanmumbai Electric Supply & Transport Undertaking Versus Yatish Sharma decided on 18 January 2007. In Yatish Sharm’s case the licensee claimed the differential amount by bill dt.April-2004 of the electricity consumed by the consumer during the period Jan-2000 to May-2000 contending that due to sum administrative difficulty the bills were raised on the basis of assumed consumption. The question arose for the consideration in that case was whether the claim made by the licensee was barred by time in view of Sect. 56 (2) of the electricity Act. 2003. The Hon. Justice D.Y.Chandrachud taking in to consideration the provision contained in Sect. 56 (2) of the Elect. Act. and decision in H.D.Shourie V Municipal Corporation of Delhi, AIR 1987 Delhi 219 held that the amount becomes first due not on the date when electricity is consumed but it becomes first due when demand is made. The observations made were as follows 

          “Though the liability of a consumer arises or is occasioned by the consumption of electricity, the payment falls due only upon the service of a bill. Thus, for the purpose of sub section (1) and sub section (2) of Section 56, a sum can be regarded as due from the consumer only after a bill on account of the electricity charges is served upon him”.

             In the light of above observation the view taken by the learned ombudsman that the claim was barred on the ground that the arrears for consumption became due immediately on the usage of energy was found Ex facie contrary to the provisions of sub Sect. 2 of Sect. 56 and recovery was allowed subject to the provision contained in Reg. 15.1 of MERC ESC Reg. 2005 as it was a case of defective meter. The above ruling was followed in writ petition No.7015 of 2008 between M/s. rototex Polyster and Others V/s Administrator, Administration of Dadra and Nagar Haveli.(U.T.). 
           In writ petition No. (L) 2221 of 2006 between Mr. Awadesh S. Pande (of M/s. Nand A/15) and Tata Power Co.Ltd. on 5th October-2006 the Division Bench of the Hon’ble High Court observed as follows


“We then come to the next issue as to whether the demand made by Respondent No. 1 is contrary to the provision of Section 56 of the Electricity Act. We have already narrated the facts. The Electricity Ombudsman by his order of 18th July-2006, held that the Respondent No.1 is entitled to recover past dues by correcting multiplying factor. The question posed by the Electricity Ombudsman to itself was whether the recovery could be made for the entire period of 26 months i.e. for a period from October-2003 to November-2005 and that too belatedly in Janyary-2006. After considering the various provisions including the regulations, the Ombudsman held, only those charges for a period of two years previous to the demand could be recovered and that the arrears for the consumption in January-2004 became first due in February-2004 as supplementary bill was raised in 2006 and thee dues been within two years are recoverable under the provisions of Section 56 (2) of the Electricity Act.”

Submission of counsel for the petitioner is that the provisions of Section 56 do not empower Respondent No.1 to recover any amount if the period of two years has elapsed nor can electricity supply be cut off for non payment of those dues. In other words, what is sought to be contended is that if the demand or part of the demand is time barred the provisions of Section 56 would not be attracted. We are afraid, we cannot subscribe to that proposition. Section 56 (1) is a special provision, enabling the generating company or the licensee to cut off supply of electricity until such charges or sum as demanded under Section 56 (1) is paid. Relying on sub section (2) it was strenuously urged that Section 56 (1) can not be resorted to after the period of two years form the date when such demand became first due In our opinion, sub section (2) only provides a limitation, that the recourse to recovery by cutting of electricity supply is limited for a period of two years from the date when such sum became due. As long as sum is due, which is within two years of the demand and can be recovered the licensee of the generating company can exercise its power of coercive process of recovery by cutting of electricity supply. This is a special mechanism provided to enable the licensee or the generating company to recover its dues expeditiously. The Electricity Act has provided that mechanism for improvement of supply of electricity and to enable the licensee or generating company to recover its dues. Apart from the above mechanism, independently it can make recovery by way of a suit. In our opinion, therefore, the impugned order passed by the Electricity Ombudsman does not suffer from any error apparent on the face of the record and consequently there is no merit in this petition” 

From the above observations made in Awadesh S. Pande’s case (Supra) it is clear that question when the amount became first due was not directly and substantively under consideration. There is no clear finding as to whether the amount became first due on the date of consumption of electricity or when after having made first demand wrongly subsequently the demand is made after noticing that the first demand was made on the wrong basis. The ratio laid down is that the licensee or the generating company can exercise its power of coercive process of recovery by cutting electricity supply as long as sum is due which is within two years of the demand and apart from this mechanism independently it can make recovery by way of suit.  In the present case the respondent is not going to cut off the supply but it only wants to claim the amount against the petitioner’s liability to pay the electricity bill and therefore it is not necessary to restrict the recovery for two years for a period next before 18/01/2011.      




ORDER
1- The respondent is directed to revise the bill dt.18/01/2011 for differential amount holding the average consumption as 45.41 units per months for a total period of 46 months next before 18/01/2011 subject to adjustment of the bill for a period of only 3 months next preceding the date 03/02/2011 in accordance with result of meter test report, however for cutting of supply of electricity the respondent shall insist upon recovery of the amount of bill restricted to two years next before 18/01/2011 as observed in Awadesh Pande’s case.
2- Testing fee paid by the petitioner be refunded to him by making adjustment in the bill.
Mr.L.G.Sagajkar           Mr.Suryakant Pathak            Mr. A.V. Bhalerao
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